ORGANIZED ALL INDIA LOKAYUKT
AND UP-LOKAYUKT CONFERENCE
2010
AT BHOPAL (M.P.)
ON 9TH & 10TH OCTOBER 2010

2

Minutes of the
All India Lokayukt And Up-Lokayukt Conference 2010
Held On 10th October 2010 at Bhopal (M.P.)
ALL INDIA LOKAYUKT AND UP-LOKAYUKT
CONFERENCE-2010
An all India Lokayukt and Up-Lokayukt Conference 2010 was held at Vidhan Sabha
Bhawan, Bhopal (M.P.) on 9th and 10th October 2010. During the Conference on 10th October
2010 deliberations on strengthening the institution with the aim of playing desired and
effective role in combating corruption and for good governance, were held in the meeting
which commenced at 10.00 A.M. under the Chairmanship of Hon'ble Mr. Justice P.P.
Naolekar, Lokayukt, Madhya Pradesh. The following Lokayukts and Up-Lokayukts were
present:1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

Hon'ble Mr. Justice P.P. Naolekar, Lokayukt of Madhya Pradesh
Hon'ble Mr. Justice Manmohan Sarin, Lokayukt of Delhi
Hon'ble Mr. Justice M.M. Pareed Pillay, Lokayukt of Kerala
Hon'ble Mr. Justice L.C. Bhadoo, Pramukh Lokayukt Chhattisgarh
Hon'ble Mr. Justice N.K. Mehrotra, Lokayukt of Uttar Pradesh
Hon'ble Mr. Justice P.K. Patra, Lokpal of Orissa
Hon'ble Mr. Justice N.K. Sud, Lokayukt of Haryana
Hon'ble Mr. Justice D. Biswas, Upa-Lokayukt of Assam
Mr. M.V.S. Krishnaji Rao, Up-Lokayukt of Andhra Pradesh
Hon'ble Mr. Justice Swatantra Singh, Up-Lokayukt of Uttar Pradesh
Hon'ble Mr. Justice G. Sasidharan, Upa Lok Ayukt of Kerala
Hon'ble Mr. Justice Chandresh Bhushan, Up-Lokayukt Madhya Pradesh
Hon'ble Mr. Justice M.R. Hariharan Nair, Ombudsman for LSGI, Kerala
All the above members present in the conference considered the IInd Administrative

Reform Commission's recommendations relating to the institution of Lokayukts. All the
members present in the conference expressed their dissatisfaction and disagreement to the
following recommendations:1.

Firstly, that the Lokayukt should be a multi-member body.

2.

Secondly, that the jurisdiction of the Lokayukta would extend to only cases involving
corruption against Ministers and MLAs. They should not look into general public
grievances.
All the Lokayukts and Up-Lokayukts also considered the proposed Model Lokayukt

and Up-Lokayukt Bill 2005 and after deliberating on the different provisions in the proposed
draft Model Bill, they expressed that draft requires certain improvements and modifications
and for that purposed a three member committee be constituted.
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Accordingly, the All India Conference of Lokayukt and Up-Lokayukta unanimously
adopted the following two resolutions :Resolution 1
It is unanimously resolved to dissent with the recommendation of IInd Administrative
Reform Commission relating to institution of Lokayukt that it should be multi-member body
and that there is no need of limiting the jurisdiction of Lokayukt to only cases involving
corruption against Ministers and MLAs.

It is further resolved that the reasons for the

objections shall be submitted by the members within ten days to enable the committee under
Resolution 2, to frame the reasoned objections for communication to the Central
Government.
Resolution 2
It is unanimously resolved that the proposed Lokayukt and Up-Lokayukt Draft Bill
2005 be considered by a three member committee of Lokayukts and Up-Lokayukts and a
final draft for submission to the Government be prepared by it. The committee shall consist
of following members :1.

Hon'ble Mr. Justice Manmohan Sarin, Lokayukt of Delhi, who shall also be

the

Chairman of the Committee.
2.

Hon'ble Mr. Justice N.K. Mehrotra, Lokayukt of Uttar Pradesh – member

3.

Hon'ble Mr. Justice Chandresh Bhushan, Up-Lokayukt M.P. - member
The conference ended at 13.30 Hrs with a vote of thanks to Chair.
*****
Thereafter, as per the decision of the committee, considering the deliberations and the

various suggestions made by the participated Lokayukts and Up-Lokayukts, a draft of the
reasons for Resolution No. 1 and a draft of the Proposed Mukhya Lokayukta and Lokayukta
Bill was prepared by the Hon'ble Up-Lokayukt Madhya Pradesh Mr. Justice Chandresh
Bhushan and was sent to the other co-members of the Draft Committee by E-mail on
15.11.2010.
The Draft Committee finalized the reasons annexed herewith as Annexure -A in
support of the Resolution No.1, passed in the All India Lokayukt And Up-Lokayukt
Conference 2010. The committee also agreed with the draft prepared by the Up-Lokayukt
Madhya Pradesh of the Proposed Mukhya Lokayukta and Lokayukta Bill, which is annexed
as Annexure-B. Draft prepared was submitted before Hon. Prime Minister and Hon. Union
Law Minister. The same was also approved by the other Lokayukts and Up-Lokayukts, who
had participated in the Conference.
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1.

Reasons in support of Resolution No. 1

Annexure - A

2.

The Proposed Mukhya Lokayukta and Lokayukta Bill

Annexure - B
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Annexure-A
REASONS IN SUPPORT OF RESOLUTIONS PASSED IN THE ALL INDIA
LOKAYUKTAS CONFERENCE HELD AT BHOPAL ON 10-10-2010.

1.

The

Fourth

Report

of

the

Second

Administrative

Reforms

Commission recommends amendment of the Constitution of India for
creation of Institution of Lokpal or Rashtriya Lokayukta at the Centre and
to make it obligatory on the State Governments to establish the
institution of Lokayukta in States. These recommendations are contained
in Paras 4.3.15 & 4.4.9 of the Report.
2.

Both

the

Rashtriya

Lokpal

and

Lokayuktas

in

States

are

recommended to be Multi Member Bodies. The composition proposed for
Lokayukta is a judicial Member in the Chair, an eminent jurist or eminent
administrator with impeccable credentials as a second Member. The third
member being head of the State Vigilance Commission as an ex-officio
member.

It is recommended that the Chairperson of the Lokayukta

should be selected from panel of retired Supreme Court Judges or retired
Chief Justices of High Court by a Selection Committee comprising the
Chief Minister, Chief Justice of the High Court and Leader of the
opposition in the Assembly.
3.

The professed rationale for making Lokayukta a three member body

is that expertise and insight of more than one person would be essential
for, transparency and objectivity. Apart from making it more immune to
extraneous influence, the inclusion of the member from the Vigilance
Body in the proposed Multi Member Body is for providing an organic link
between the institution and the Vigilance Body.
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4.

Regarding the jurisdiction of Lokayukta, it is proposed that it should

be confined only to cases of corruption against Ministers and MLAs. The
Lokayukta is not to look into the grievances of general public.

The State

Vigilance Bureau should be brought under the control of Lokayuktas.
5.

Justification

given

for

confining

Lokayukta's

jurisdiction

to

corruption cases only against Public Functionaries and MLAs is that it
would neither be appropriate nor feasible to make this institution
investigate petty cases against junior functionaries as its primary effort.
Therefore, its jurisdiction should be confined to corruption cases.
6.

These recommendations make a complete departure from those

made by the First Administrative Reforms Commission (ARC) in its First
Report with regard to the composition, jurisdiction and subject matter of
Lokayukta. It is a matter of record that States where Lokayuktas have
been established on the lines of recommendation made by First ARC, have
seen more effective working of the institutions.
7.

All the Lokayuktas present in the "All India Lokayuktas Meet" have

examined, deliberated and considered the recommendations made and
the reasons and justification given in the report therefor.

All the

Lokayuktas were unanimously of the view that the recommendations, if
implemented, will lead to operational difficulties, practical problems and
will not be conducive to the interest of the institution or in achieving its
aims

and

objectives.

Besides,

reasons

and

justification

for

the

recommendations were untenable, divorced from ground realities and not
sustainable for reasons given hereafter.
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8.

Composition of the Institution:At the outset, it is submitted that increasing the number of the

members of any body or Tribunal does not ipso facto mean increase in
expertise or insight, so as to lead to greater transparency or objectivity.
The Constitution of the members of any Tribunal, of necessity, has to
depend upon the nature and extent of work, job requirement aims and
objectives sought to be achieved by the Tribunal and the availability of
the most suitable and competent person for the said assignment.

The

mere numbers of persons is not a relevant consideration. In the case of
Lokayukta, who is expected to deal with, high profile cases including
those against Politicians and Ministers, it requires a person of independent
character, will and determination, fearless, capable of withstanding
political and bureaucratic influence and pressure.
He has to be a person with impeccable integrity, having a judicial
approach and capable of humanizing and rendering justice. These are the
sterling qualities required in the Lokayukta/ombudsman if we trace its
origin from Scandinavian countries.
The qualities as outlined above are the essential requirement for a
person for discharging the functions of Lokayukta. The proposal to have a
judicial member in the Chair and the second member being an eminent or
an able administrator, with the third Member being Chief of the State
Vigilance Commission as the ex-officio member, is fraught with inherent
risks. There could be a difference of opinion among the members which
could result in delay and disposal of complaints and lack and or absence
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of judicial approach in case the member is an administrator or the Chief of
the State Vigilance Commission.

Possibility of being susceptible to

political or bureaucratic influence or extraneous factor cannot be rules out
if members are from the executive as compared to the attitude and ethos
of a judicial member as Lokayukta who has no affiliation with the political
executive.

It needs to be recognized that despite all the criticism for

delays and aberrations in the judiciary, it still enjoys confidence of
overwhelming majority of citizens, which can hardly be claimed for
Administrator or the Vigilance Chiefs. Accordingly, the confidence which
is reposed in the Lokayukta, being a former judge, by the people is more
than what it could be for a Multi member Body. Besides, the proposed
institution could run into trouble by appointments from all the streams not
being made on time rendering the functioning not feasible till the same is
done. In the instant case, the experience of the institution being headed
by the Lokayukta and wherever additional assistance is required by an
Up-Lokayukta again mostly judicial officers, has been found to be
successful and an enriching one.
It is thus submitted that the recommendations of the second
Administrative Committee proposing the institutions of Lokayukta to be a
Multi-Member Body will pose operational difficulties and will not be
conductive to the efficient working of the Institution.

The Lokayukta

should be an institution headed by the Pramukh Lokayukta or Chief
Lokayukta.

If for some reason the Government wishes to insist on the

Lokayukta being a Multi-Member Body then the other members should be
from judiciary either experienced and senior High Court Judges or retired
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District Judges.

There is no need to have the Vigilance Commission

Chairman as a Member of the institution. The State Vigilance Commission
or the Anti-Corruption Bureau should function under the supervision and
control of the State Lokayukta.
In

the

light

of

the

foregoing

reasons,

it

is

submitted

for

consideration that firstly the Lokayukta should be an institution headed by
Pramukh Lokayukta or Chief Lokayukta and aided by the Up-Lokayuktas.
However, if the Government insists on it being a Multi member Board
then the other member should be from judiciary either High Court Judges
with experience or retired District Judge with the Vigilance Commission
functioning under the supervision and control of the State Lokayukta.
9.

Jurisdiction
Coming to the question of jurisdiction of Lokayuktas, it has been

proposed that the jurisdiction should be confined to corruption cases only
against Ministers and MLAs.

Legitimate public grievances and cases of

mal administration and corruption by public servants being excluded from
the jurisdiction of Lokayukta.

It has been duly recognized by the First

Administrative Reforms Commission that corruption and wrong doings by
Ministers or political personalities cannot be done without the complicity
or connivance of the public servants / bureaucracy.
The function and role of a Minister and a Secretary in any
transaction is integrated and / or complimentary to one another. Mostly it
is not possible to know where the role of one begins and that of other
ends.

It is acknowledged and recommended that wherever there are

allegations of corruption against a Minister and also against a public
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servant or bureaucrat in respect of the same subject matter or
transaction, then it should be investigated by a single agency namely the
Lokayukta alone.

It would neither sub-serve the ends of justice nor be

conducive to an expedited resolution to have two different bodies
conducting the probe in the same matter and may be reaching different
conclusions.

It would save considerable manpower, effort and judicial

and administrative time, to have a single agency conducting the probe for
the Minister as well as the senior bureaucrats / public servants etc.
It has been acknowledged and recommended that wherever the role
of any public servant or bureaucrat in allegations of corruption against
Minister is seen, the same ought also to be investigated by the Lokayukta
alone.
At present, the Chief Minister falls within the jurisdiction of the
Lokayukta in some of the States while in others Chief Minister has been
excluded. It has been proposed on the recommendations of the Second
Administrative Reforms Commission's that Chief Minister should come
within the jurisdiction of the Lokpal or Rashtriya Lokayukta.

It is

submitted that inclusion of the Chief Minister within the jurisdiction of the
State Lokayukta enhances the image and acceptability of the institution in
as much as a highly placed person as the Chief Minister is within their
jurisdiction, which encourages the common man who has grievances,
actionable under the Act to approach the Lokayukta in the State. It is,
therefore, recommended that the provision regarding the C.M. falling
within the jurisdiction of the State Lokayukta, be retained.
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10.

Subject matter of Inquiry:It has been proposed that the Lokayukta's role should be confined

to cases of corruption alone.

Direct evidence of corruption against

seasoned Ministers and politicians is not always available. For unearthing
such evidence, infrastructure and investigative machinery available at the
disposal of the Lokayukta requires to be strengthened and augmented.
However, the absence of adequate manpower and infrastructure with the
Lokayukta cannot be taken as factor for curtailing jurisdiction. Corruption
often manifests in maladministration and injustice to the citizens.

It is

recognized that without removing maladministration and redressal of
legitimate grievances of citizens, it would not be possible to eradicate
corruption and achieve good governance. The experiment of Lokayukta
investigating cases against bureaucracy / or public servants in the States,
which conferred this jurisdiction on the Lokayukta has proved to be
successful and results have been encouraging.

The Lokayukta and Up-

Lokayukt being assisted by the Police or Special Police has proved to be
quite effective than the State Vigilance Commissioner, Anti-Corruption
Bureau handling such cases independently.

Limiting the jurisdiction of

Lokayuktas to corruption cases against Minister and MLA would be
curtailing and truncating a major element of the work in respect of public
servants / bureaucracy efficiently being handled by an independent
institution. It would result in under utilization of the institution.
Hence,

jurisdiction

of

Lokayukta

should

not

be

confined

to

corruption alone but also include mal-administration and redressal of
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legitimate grievances of citizens emanating from the allegations against
public functionaries.
Besides, necessary concomitant of good governance is removal of
maladministration and redressal of legitimate grievances. In fact without
achieving the latter, the containment and eradication of the former is not
feasible.
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Annexure-B
The Proposed Mukhya Lokayukta and Lokayukta
Bill1

An act to make provision in the State of ,for the appointment and
functions of certain authorities for making enquiries into administrative
action relatable to matters specified in List II or List III of the Seventh
Schedule to the Constitution, taken by on behalf of the State
Government or certain public authorities in the State (including any
omission or commission in connection with or arising out of such
faction) in certain cases and for matters connected herewith or ancillary
thereto.
Be it enacted by the State Legislature in the 61st year of the Republic of
India, as follows:
1.

Short title and commencement(1)
(2)

2.

This Act may be called the Mukhya Lokayukta and
Lokayukt as Act, 2011
It extends to the whole of
and also applies to
the public servants posted outside the State in connection
with the affairs of the State and it shall come into force from
the date of its publication in the official Gazzette

Definitions- In this Act, unless the context otherwise requires –
(1)

"Action" means any action including administrative action
taken by way of decision, recommendation or finding or in
any other manner and includes willful failure or omission
to act and all other expressions relating to such action shall
be construed accordingly;

1
During the conference it was considered necessary by the Lokayuktas/Lokpals/Upa-Lokayuktas that a draft of
a Central Legislation be prepared and submitted to the Union Government for an enactment, so the divergence
in state laws may come to an end. The Lokayuktas/Lokpals/Upa-Lokayuktas met at Bhopal on 9th and 10th
October and appointed a sub-committee to draft a Central legislation on the subject. Accordingly the subcommittee drafted this draft bill which was finally approved.
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(2)

"Allegation" in relation to a public functionary, includes any
affirmation that such public functionary, in his capacity as
such (a) is guilty of corruption, favoritism, nepotism or lack of
integrity;
(b) was actuated in the discharge of his functions by
personal interest or improper or corrupt motive;
(c) has abused or misused his position to obtain any gain
or favour to himself or to any other person, or, to cause
loss or undue harm or hardship to any other person;
(d) has failed to act in accordance with the norms of
integrity and conduct which ought to be followed by
public functionaries of the class to which he belongs;
(e) or any person on his behalf is in possession or has at
any time during the period of his office, been in
possession for which the public functionary cannot
satisfactory account, of pecuniary resources or
property disproportionate to his known sources of
income.

(3)

"Chief Minister" means Chief Minister of the State.

(4)

"Competent Authority" in relation to a public
functionary, means
(i)
In the case of the Chief Minister, -the Governor
of the State;
(ii) In the case of a Minister or a
-the Chief Minister
Secretary, or during the period of operation of any
proclamation issued under Article 356 of the stitution
of India, the Governor;
(iii) In the case of a Member of
-the Governor of
either House of the state the State; Legislature,
(iv) In the case of a Vice-Chancellor -the Chancellor of
of a university, the University
(v) In the case of any other public
-Any appointing
functionary authority, prescribed or State Government
as the case may be
"Corruption" includes anything made punishable under
Chapter IX of the Indian Penal Code 1860 or under the
Prevention of Corruption Act, 1988;

(5)

(6)

"Governor" means the Governor of the State.
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(7)

"Grievance" includes :(i) a claim made by a person that he sustained injustice or
undue hardship in consequence of maladministration;
(ii) a complaint to the effect that an authority,empowered to
make appointments to a public service or post in connection
with the affairs of the State, made any appointment in breach
of the quota of reservation for Members of schedule tribes
or schedule castes laid down by the State Government.
(8)
“ Lokayukta” means person appointed to be Lokayukta
under section 3,
(9)

"Mukhya Lokayukta" means person appointed to be Mukhya
Lokayukta under Section 3;

(10) "Maladministration" includes action taken or purported to
have been taken in exercise of administrative functions in
any case, where,(a)

(b)

such action or the administration procedure or practice
governing such action is illegal, unreasonable, unjust,
oppressive or unreasonably discriminatory; or
there has been negligence or undue delay in taking such
action or the administrative procedure or practice
governing such action involves undue delay;

(c)
(11) "Minister" means a member (other than the Chief Minister)
of the Council of Ministers, for the State and includes a
Deputy Chief Minister, a Minister, a Minister of State, a
Deputy Minister and a Parliamentary Secretary;
(12) "Notification" means a notification published in the State
Gazette and the expression "notified" shall be construed
accordingly;
(13) "Officer" means a person appointed to a civil or public
service, or post in connection with the affairs of the State;
(14) "Prescribed" means prescribed by Rules made under this Act
or prescribed under any Act, Rule or Order, in force;
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(15) "Public Functionary" means a person, who is or was at any
time(i)
the Chief Minister or a Minister;
(ii)` a Member of the State Legislature;
(iii) an officer, referred to clause 12;
(iv) a Chairman, Vice-Chairman of the Standing or Subject
Committee or a Member (by whatever name called) of
a local authority, constituted under the relevant law for
the time being in force;
(v) a Vice-Chancellor or Registrar of a University
established or deemed to have been established by law
made by the State Legislature;
(vi) a Chairman, Vice-Chairman, Managing Director or a
Member of the Board of Directors (by whatever name
called) in respect of(a)

(b)

(c)

(d)

(e)

any Statutory body or Corporation (not being a local
authority) established by or under a State or Central
Act, owned or controlled by the State Government;
any society registered under the Societies Registration
Act, 1860 or State's Societies RegistrationAct, if any,
which is subject to the control of the State Government;
any cooperative society registered or deemed to be
registered under the relevant law for the time being
in force, which is subject to the control of the State
Government;
any Government Company within the meaning of
Section 617 of the Companies Act, 1956, in which not
less than 51 percent of its paid-up share capital is
held by the State Government or any company
which is a subsidiary of such a company in which
not less than 51 percent of its paid-up share capital is
held by the State Government;
such other Body or Corporation owned or controlled
by the State Government;

(vii) a person in the service or pay of a local authority,
University, Statutory Body or Corporation, Society,
Government Company or other Institution as is
referred to in sub-clause (iv) to (vi);
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(16) "Secretary" means a Secretary of the State Government and
includes the Chief Secretary, an Additional Chief Secretary, a
Principal Secretary, an Additional Secretary, a Special
Secretary or a Joint Secretary;
(17) "State" means State of …………………..
3.

Establishment of Lokayukta Institution and appointment of
Mukhya Lokayukta and Lokayukta –
(1)

For the purpose of conducting inquiries and investigations in
accordance with the provisions of this Act, there shall be an
Institution known as Lokayukta Institution of the State,
which shall consist of a Mukhya Lokayukta and one or more
Lokayukta/s, and the Governor shall, by warrant under his
hand and seal, appoint a person to be known as the Mukhya
Lokayukta and one or more persons/s to be known as the
Lokayukta. The Mukhya Lokayuktas shall be the Head of
that Institution.
Provided that-

(2)

(a)

the Mukhya Lokayukta shall be appointed on the
advice tendered by the Chief Minister of the State in
consultation with the Chief Justice of the State High
Court, the Leader of the Opposition in the State
Legislature and if there be no such leader, a person
elected in this behalf by the Members of the opposition
in that House in such manner as the Speaker may
direct.

(b)

the Lokayukta shall be appointed on the advice
tendered by the Chief Minister of the State in
consultation with the Chief Justice of the State High
Court and the Mukhya Lokayukta.

A person shall not be qualified for appointment as the
Mukhya Lokayukta unless he is/had been a judge of the
Supreme Court of India or the Chief Justice of a High Court
or a Judge for a continuous period of at least four years of a
High Court, in India.
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(3)

A person shall not be qualified for appointment as
Lokayukta unless he is/had been a judge of a High Court or
has at least for a continuous period of three years held the
office of District Judge in the highest grade, in any State in
India

(4)

Every person appointed as Mukhya Lokayukta or
Lokayukta, shall, before entering upon his office, make or
subscribe, before the Governor, an oath or affirmation in the
form set out for the purpose in the First Schedule.

(5)

If the office of the Mukhya Lokayukta or Lokayukta becomes
vacant, or if the Mukhya Lokayukta or Lokayukta is, by
reason of absence or for any other reason whatsoever,
unable to perform the duties of his office, those duties shall
until some other person is appointed under sub-section (1)
and enters upon such office, or as the case may be, until the
Mukhya Lokayukta or Lokayukta resumes his duties, be
performed.
(a)

(b)

where the office of the Mukhya Lokayukta becomes
vacant or where for ay reason aforesaid he is unable to
perform the duties of his office, by the Lokayukta or if
there are two or more Lokayuktas, by such one of the
Lokayuktas, who is the senior most.
where the office of the Lokayukta becomes vacant or
where for any reason aforesaid, he is unable to perform
the duties of his office, by the Mukhya Lokayukta
himself or if the Mukhya Lokayukta so directs by the
other Lokayukta, or as the case may be, such one of the
other Lokayuktas as may be specified in the direction.

(6)

The Lokayukta shall, while acting as or discharging the
functions of Mukhya Lokayukta, have all the powers and
immunities of the Mukhya Lokayukta and be entitled to
salary, allowances and perquisites as are applicable in
relation to the Mukhya Lokayukta.

(7)

A vacancy occurring in the office of the Mukhya Lokayukta
or Lokayukta by reason of his death, resignation, retirement
or removal shall be filled in as soon as possible, but not later
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than three months from the date of occurrence of such
vacancy.
4.

Mukhya Lokayukta or Lokayukta to hold no other officeThe Mukhya Lokayukta or Lokayukta shall not be a Member of
Parliament or a Member of the Legislature of any State, nor shall
he hold any office of profit (other than his office as the Mukhya
Lokayukta or, as the case may be, Lokayukta), nor shall he be
connected with any political party, or shall carry on any business
or practice any profession; and accordingly, before he enters upon
his office, a person appointed as the Mukhya Lokayukta or
Lokayukta, shall(a)
(b)
(c)
(d)

(e)

5.

if he is a Member of Parliament or of the Legislature of any
State, resign such membership;
if he holds any office of profit, resign such office;
if he connected with any political party, sever his connection
with it;
if he is carrying on any business, sever his connection (short
of divesting himself of ownership) with the conduct and
management of such business; or
if he is practicing any profession, suspend practice of such
profession.

Term of Office of the Mukhya Lokayukta and Lokayukta(1)

Every person appointed as the Mukhya Lokayukta or
Lokayukta shall hold office for a term of six years from the
date he enters upon his office. However the tenure of such
person may be renewed for second term only.
Provided:
(a) the Mukhya Lokayukta or Lokayukta may, by writing
under his hand addressed to the Governor, resign his
office;
(b) the Mukhya Lokayukta or Lokayukta may be removed
from office in the manner provided in Section 6.

(2)

On ceasing to hold office, the Mukhya Lokayukta or
Lokayukta shall be ineligible for reappointment or any other
employment under the State Government or for any
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employment under any Local Authority, University,
Statutory Body or Corporation, Society, Co-operative
Society, Government Company, other Body or Corporation,
as is referred to in sub-clauses (iv), (v) and (vi) of Clause (14)
of Section 2.
6.

7.

Removal of Mukhya Lokayukta or Lokayukta(1)

The Mukhya Lokayukta or Lokayukta shall not be removed
from his office except by an order of the Governor passed
after an address by each House of the State Legislature
supported by a majority of the total membership of the
House and by a majority of not less than two-third of the
members of that House present and voting, has been
presented to the Governor in the same session for such
removal on the ground of proved misbehaviour or
incapacity.

(2)

The procedure for the presentation of an address and for the
investigation and proof of the misbehaviour or incapacity of
the Mukhya Lokayukta or Lokayukta under sub-section (1)
shall be as provided in the Judges (Inquiry) Act, 1968, in
relation to the removal of a Judge and accordingly the
provisions of that Act shall, mutatis mutandis, apply in
relation to the removal of the Mukhya Lokayukta or
Lokayukta, as they apply in relation to the removal of a
Judge, subject to the modification that in Section 3 of the
Judges (Inquiry) Act, 1968, for the expression "100 members
of that House and 50 members of that Council", the
expression "1/5th members of the Legislative Assembly and
1/5 members of the Legislative Council", where it exists,
shall be substituted.

Conditions of Service of Mukhya Lokayukta and Lokayukta(1)

The salary, allowances, pension (including family pension)
and all retrial benefits incuding gratuity, leave encashment
and commutation of pension, etc and other perquisites
payable to and other conditions of service of Mukhya
Lokayukta shall be that of the Chief Justice of Supreme Court
of India, if he is/was, the Judge of the Supreme Court of
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India or that of the Chief Justice of a High Court in India, if
he is/was the judge of a High Court in India.
(2)

The salary, allowances, pension (including family pension)
and all retrial benefits including gratuity, leave encashment
and commutation of pension, etc and other perquisites
payable to and other conditions of service of Lokayukta shall
be the same as admissible to a sitting Judge of a High Court.
Provided that, if the Mukya Lokayukta or Lokayukta at the
time of his appointment is in receipt of a pension (other than
a disability or wound pension) in respect of any previous
service, his salary in respect of service as Mukya Lokayukta
or Lokayukta, as the case may be, shall be reduced by the
amount of that pension including the commuted portion of
such pension.

(3)

In addition to the pension, which the Mukhya Lokayukta or
the Lokayukta may be receiving at the time of his
appointment, the Mukhya Lokayukta and the Lokayukta
shall be paid pension at the rates applicable in the case of
Chief Justice of the High Court and Judges of the High Court
respectively in respect of each completed year of service as
Mukhya Lokayukta and Lokayukta.
Provided further that in prescribing the other allowances
payable to and other retrial benefits admissible to the
Mukhya Lokayukta or Lokayukta shall be the same as
payable to or applicable to the Chief Justice of the High
Court or the Judge of High Court as the case may be.

(4)

The allowances and perquisites admissible and pension, if
any, payable to and other conditions of service of the
Mukhya Lokayukta or Lokayukta shall not be varied to his
disadvantage after his appointment.

(5)

The administrative expenses of the office of the Mukhya
Lokayukta and Lokayukta including all salaries, allowances
and pension payable to or in respect of persons serving in
that office, shall be charged on the Consolidated Fund of the
State.
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8.

Matters which may be investigated by Mukhya Lokayukt or
Lokayukta(1)

Subject to the provisions of this Act, the Mukhya Lokayukta
may investigate any action, which is taken, by or with the
general or specific approval of,(i)
the Chief Minister or a Minister or a Secretary;
(ii) a Member of the State Legislature;
(iii) the Vice-Chancellor or Registrar of a University;
--------------------------in any case where a complaint or any information involving
a grievance or an allegation is made in respect of such action
or such action can be or could have been, in the opinion of
the Mukhya Lokayukta, the subject of a grievance or an
allegation.

(2)

Subject to the provisions of this Act, the Lokayukta may
investigate any action, which is taken by or with the general
or specific approval of any public functionary, other than
those public functionaries referred to in clauses (i) to (iii) of
sub-section (1) in any case where a complaint or any
information involving a grievance or an allegation is made
or received in respect of such action or such action can be or
could have been, in the opinion of the Lokayukta, the subject
of a grievance or an allegation.

(3)

Notwithstanding anything contained in sub-section (1) and
(2), the Mukhya Lokayukta or Lokayukta shall investigate an
action which is taken by or with the general or specific
approval of a public functionary, within their respective
jurisdiction if it is referred to him by the Governor or the
State Government, as the case may be.

(4)

Where two or more Lokayuktas are appointed under this
Act, the Mukhya Lokayukta may, from time to time, by
general or special order, assign to each of them, matters that
are to be investigated by them under this Act.
Provided that, no investigation made by an Lokayukta
under this Act no action taken or thing done by him in
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respect of such investigation shall be called in question on
the ground only that such investigation relates to a matter
which is not assigned to him by such order.
9.

Matters not subject to investigation(1)

Except as hereinafter provided, the Mukhya Lokayukta or
Lokayukta shall not conduct any investigation, under this
Act in the case of a complaint involving allegation or a
grievance in respect of any action.
(a)
(b)

if such action relates to any matter specified in the
Second Schedule; or
if the complainant has or had any adequate remedy
before any forum or other authority.

Provided that nothing in clause (b) shall prevent the
Mukhya Lokayukta or Lokayukta from conducting an
investigation, if the Mukhya Lokayukta or, as the case may
be, the Lokayukta, is satisfied that such person could not or
cannot, for sufficient cause, have recourse to such remedy.
(2)

The Mukhya Lokayukta or Lokayukta shall not investigate-

(a)

any action in respect of which a formal and public inquiry
has been ordered under the Public Servants (Inquiries) Act,
1850 by the State Government or Government of India.
any action in respect of a matter which has been referred for
inquiry under the Commission of Inquiry Act,1952 by the
State Government or Government of India.

(b)

(3)

The Mukhya Lokayukta or Lokayukta shall not investigate-

(a)

any complaint involving a grievance made after the
expiry of twelve months limitation from the date on which
the action complained against becomes known to the
complainant;

(b)

any complaint involving an allegation made after the expiry
of five years from the date on which the action or conduct
complained against is alleged to have taken place.
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Provided that, the Mukhya Lokayukta or
Lokayukta in respect of grievance or allegation as the
case may be, may entertain a complaint made after the
expiry of the said period, for meeting the ends of
justice.
10.

Provision relating to Complaints(1)

Subject to the provisions of this Act, a Complaint may be
made under this Act, to the Mukhya Lokayukta or the
Lokayukta, in the case of an allegation by any person or by
an organization and in the case of a grievance, by a person
aggrieved.

Provided that where the person aggrieved is dead or, is for
any reason, unable to act for himself, the complaint may be made or
continued by his legal representative or by any other person who is
authorized by him in writing in this behalf.
(2) Every Complaint shall be made in such form and in such
manner and shall be accompanied by such affidavit, as may be
prescribed, however that the Mukhya Lokayukta or Lokayukta, as the
case may be, may dispense with such affidavit in any appropriate case.
(3)

(4)

Notwithstanding anything contained in this Act or any other
law for the time being in force, any letter written to the
Mukhya Lokayukta or Lokayukta by a person in police
custody or in a jail or in any asylum or other place from
insane persons, shall be forwarded to the Mukhya
Lokayukta or Lokayukta as the case may be unopened and
without delay by the police officer or other person in-charge
of such jail, asylum or other place and the Mukhya
Lokayukta or Lokayukta may, if satisfied that it is necessary
so to do, treat such letter as a complaint made in accordance
with the provisions of sub-section (2).
Notwithstanding any thing contained in this Act or any
other law for the time being in force, the Mukhya Lokayukta
or the Lokayukta as the case may be, may take suo moto
cognizance upon the receipt of any information or
knowledge of corruption or maladministration.
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11.

Provisions relating to Enquiries and Investigations(1)

The Mukhya Lokayukta or Lokayukta on receipt of a
complaint or in a case initiated on his own motion, may,
before proceeding to investigate such complaint or case,
make such preliminary inquiry or direct any other person to
make such preliminary inquiry as he deems fit for
ascertaining whether there exists reasonable ground for
conducting the investigation. If on such preliminary inquiry,
he finds that there exists no such ground he shall record a a
finding to that effect and thereupon the matter shall be
closed and the complainant shall be informed accordingly.

(2)

The procedure for verification of a complaint made under
sub-section (1) shall be such as the Mukhya Lokayukta or
Lokayukta deems appropriate in the circumstances of the
case and in particular, the Mukhya Lokayukta or Lokayukta
may, if he deems if necessary to do so, call for the comments
of the public functionary concerned.

(3)

Where the Mukhya Lokayukta or Lokayukta proposes, after
making the preliminary inquiry ,as he may deem fit to
conduct any investigation under this Act, he may forward a
copy of the complaint to the Public functionary concerned to
obtain comments from him, on the complaint, before
proceeding with investigation on the complaint, as provided
for in Section 13.

(4)

Save as aforesaid, the procedure for conducting any such
investigation shall be such, and may be held either in public
or in camera, as the Mukhya Lokayukta or Lokayukta, as the
case may be, considers appropriate in the circumstances of
the case.

(5)

The Mukhya Lokayukta or Lokayukta may, at any state,
refuse to investigate or cease to investigate any complaint
involving a grievance or an allegation, if in his opinion,(a)

the complaint is seen to be frivolous or vexatious or is
not made in good faith;
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(b)

(6)

(7)

(8)

there are no sufficient grounds for investigating or, as
the case may be, for continuing the investigation; or
(c) other adequate remedies are available to the
complainant and in the circumstances of the case it
would be more proper for the complainant to avail
such remedies.
In any case where the Mukhya Lokayukta or Lokayukta
decides not to entertain a complaint or to discontinue any
investigation in respect of a complaint, he shall record his
order to that effect and communicate the same to the
complainant and the public functionary concerned.
The conduct of an investigation under this Act against a
Public functionary in respect of any action, shall not affect
such action, or any power or duty of any other public
functionary, to take further action with respect to any matter
subject to the investigation.
The Mukhya Lokayukta or Lokayukta, as the case may be,
shall have power, to review his order or decision to restore
any matter closed at any stage and to grant or refuse
permission to the complainant to withdraw the complaint.
Provided that the Mukhya Lokayukta or Lokayukta
shall record his order to effect .

12.

Issue of Search Warrants, etc.
(1)

Where in consequence of information in his possession, the
Mukhya Lokayukta or an Lokayukta-

(a)

has reason to believe that any person

(i)

to whom summons or notice under this Act, has been
issued or likely to be issued, may not produce or cause
to be produced or may tamper with any property,
document or thing which will be necessary or useful
for or relevant to any inquiry or other proceedings to
be conducted by him.
is in possession of any money, bullion, jewellery or
other valuable article or thing representing either
wholly or partly income or property which has not
been disclosed to the authorities as required under any
law or rule for the time being in force; or

(ii)
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(b)

considers that the purpose of any inquiry or other
proceedings to be conducted by him will be served by a
general search or inspection, he may be a search warrant
authorize any officer subordinate to him or any officer of the
institution of Lokayukta or any person or agency referred to
in Section 16 or any Commissioner appointed by him under
clause (e) of sub-section (2) of Section 13, to conduct a search
or carry out an inspection in accordance therewith and in
particular to,-

(i)

enter and search any building or place where he has
reason to suspect that such property, document,
money, bullion, jewellery or other valuable article or
thing is kept;
search any person who is reasonably suspected of
concealing about his person any article for which
search should be made;
break open the lock of any door, box, locker, safe
almirah or other receptacle for exercising the powers
conferred by sub-clause (i) where the keys thereof are
not available;
seize or seal any such property, documents, money,
bullion, jewellery or other valuable article or thing
found as a result of such search;
place marks of identification on any property or
document or make or cause to be made, extracts or
copies therefrom; or
make a note or an inventory of any such property,
document, money bullion, jewellery or other valuable
article or thing.

(ii)

(iii)

(iv)

(v)

(vi)

(2)

(3)

The provisions of the Code of Criminal Procedure, 1973,
relating to search and seizure shall mutatis mutandis, apply
to searches and seizures under sub-section (1).
A warrant issued under sub-section (1) shall, for all
purposes, be deemed to be a warrant issued by a court under
section 93 of the Code of Criminal Procedure 1973.
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13.

Evidence(1)

(2)

Subject to the provisions of this section, for the purpose of
any investigation including the preliminary inquiry, under
this Act, the Mukhya Lokayukta or Lokayukta may require
any public functionary or any other person who, in his
opinion is able to furnish information or produce documents
relevant to the investigation to furnish any such information
or produce any such document and such public functionary
shall be, person or authority so required shall be, deemed to
be legally bound to furnish such information within the
meaning of Section 176 and 177 of the Indian Penal Code.
For the purpose of any such investigation, including the
preliminary inquiry, the Mukhya Lokayukt or Lokayukta
shall have all the powers of a Civil Court while trying a suit
under the Code of Civil Procedure, 1908, in respect of the
following matters, namely:(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)

Summoning and enforcing the attendance of any
person and examining him on oath;
Requiring the discovery and production of any
document;
Receiving evidence on affidavits;
Requisitioning any public record or copy thereof from
any court or office.
Issuing commissions for the examination of witnesses
or documents or for local inspection;
ordering payment of compensatory cost in respect of a
false or vexatious claim or defense;
ordering cost for causing delay;
Such other matters as may be prescribed.

(3)

Any proceeding before the Mukhya Lokayukta or Lokayukta
or others whose services are utilized under Section 16 shall
be deemed to be a judicial proceeding with in the meaning of
section 193 and 228 of the Indian Penal Code.

(4)

No person shall be required or authorized by virtue of this
Act to furnish any such information or answer any such
question or produce so much of any document.
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(a)

(b)

as might prejudice the affairs of the State or the security or
defense or international relations of India (including India's
relations with the Government of any other country or with
any international organization);
as might involve the disclosure of proceedings of the Cabinet
of the State Government or any Committee of the Cabinet,
and for the purpose of this sub-section, a certificate issued by
the Chief Secretary certifying that any information, answer
or portion of a document is of the nature specified in clause
(a) or clause (b), shall be binding and convulsive.
Provided that the Mukhya Lokayukta or
Lokayukta, as the case may be, may require any
information or answer or portion of a documents in
respect of which a certificate is issued under this subsection to the effect that it is of the nature specified in
clause (a) or (b); to be disclosed to him in private for
scrutiny and if on such scrutiny the Mukhya
Lokayukta or Lokayukta, as the case may be, is
satisfied that such certificate ought not to have been
issued, he shall declare the certificate to be of no effect.

14.

Interim Recommendations-

If, during the course of preliminary inquiry or investigation under
this Act, the Mukhya Lokayukta or Lokayukta is prima facie satisfied
that allegation or grievance against any action is likely to be
substantiated either wholly or partly, he may, by a report in writing,
recommend to the public functionary concerned to stay the
implementation or enforcement of the decision or action complained
against, or to take such mandatory or preventive action, on such terms
and conditions, as he may specify in his Report.
15.

Interim Report(1) The Mukhya Lokayukta or Lokayukta, as the came may be,
forward an Interim Report to the competent authority
recommending grant of interim relief to the complainant if he is
satisfied at any stage of preliminary inquiry or investigation that
the complainant has sustained injustice or undue hardship in
consequence of any decision or action of a public functionary and
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that the grievance
expeditiously,

complained

of

should

be

redressed

(2) The Mukhya Lokayukta or Lokayukta, as the case may be,
may at any stage of inquiry of investigation, under this Act,
forward an interim report to the competent authority
recommending to take such action as may be considered necessary
by him against the public functionary, pending inquiry or
investigation(a)

(b)
(c)
(d)
16.

.

to safeguard wastage or damage of public property or
public revenue by the administrative acts of the public
functionary;
to prevent further acts of misconduct of the public
functionary;
to prevent the public functionary from secreting the
assets earned by him allegedly by corrupt means; or
to promote public interest.

Utilization of services of other persons(1)

The Mukhya Lokayukta or Lokayukta may for the purpose
of the preliminary inquiry or an investigation under this Act,
utilize the services of-

(a)
(b)
(c)

District Vigilance Committee constituted under section 16-A
any officer or investigating agency of the State Government;
any officer or investigating agency of Central Government,
with the consent of that Government;
any other person or agency.

(d)
(2)

Any officer, agency or person whose services are utilized
under sub-section (1) may, subject to the direction and
control of the Mukhya Lokayukta or Lokayukta, as the case
may be:
(a)
(b)
(c)

summon and enforce the attendance of any person and
examine him;
require the discovery and production of any document;
and
requisition any public record or copy thereof from any
office.

31

(3)

The officer, agency or person whose services are utilized
under sub-section (1) shall enquire into the matter and
submit a report to Mukhya Lokayukta or Lokayukta, as the
case may be, within such period as may be specified by him,
in this behalf.

(4)

Any officer, agency or person whose services are utilized
under sub-section (1) shall act under the directions of the
Mukhya Lokayukta or Lokayukta, as the case may be, and
they may be paid such remuneration and expenses, as may
be allowed by the Mukhya Lokayukta or Lokayukta, as the
case may be.

16.-A

DISTRICT VIGILANCE COMMITTEE
(1)

The State Government may, by notification in the official
Gazette constitute a District Vigilance Committee for each
District or for a group of Districts consisting of three
members out of whom one shall be retired Judicial Officer
not below the rank of a Civil Judge Class-I or a retired
executive officer having experience of court’s working not
below the rank of a class-I Officer of the State Government.

(2)

One of the members shall be the Chairperson of the
committee. The Chairperson and the members shall be
appointed by the State Government on the recommendation
of Mukhya Lokayukta.
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(3)

Every member of the District Vigilance Committee shall hold
office for a term of 3 years and shall be eligible for reappointment for another term not exceeding three years.
However no member shall hold office as such after he has
attained the age of 70 years:

Provided that the Chairperson or a member may resign
his office before expiry of his term by sending a letter to the
Mukhya Lokayukta:

Provided further that the chairperson or a member
may be removed by State Government, on grounds of
misconduct of physical or mental incapacity for discharging
duties of the office, on the recommendations of the Mukhya
Lokayukta.

(3-A) The minimum age for appointment as a member shall be
thirty five years.
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(4)

The State Government may authorise a District Vigilance
Committee to have jurisdiction over another District also for
which no separate Committee is constituted.

(5)

A District Vigilance Committee shall enquire into a
complaint referred to it by the Mukhya Lokayukta or the
Lokayukta and submit a report to the Mukhya Lokayukta or
the Lokayukta, as the case may be.

(6)

In holding the enquiry, the Committee shall ensure that the
principles of natural

justice are observed. The Committee

shall have the powers under the Code of Criminal
Procedure, 1973 (2 of 1974) in respect of the following
matters:-

(a)

Summoning and enforcing the attendance of any
person and his examination on oath.

(b)

Requiring the discovery and production of documents
and proof thereof.

(c)

Receiving evidence on affidavits.
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17.

(d)

Requisitioning any public record or copy thereof from
any court or office.

(e)

Issuing commission for examination of witness or
documents and such other matters as may be
prescribed.

(7)

Subject to foregoing provisions the procedure relating to
conduct of meetings of the Committee, its place of sitting
and other allied matters, shall be such as may be prescribed
by the State Government in consultation with the Mukhya
Lokayukta.

(8)

The Committee shall discharge the functions under the
administrative control of the Chief Lokayukta who may
issue such general or special directions as he may think fit
for smooth and efficient functioning of the committees

Power of InspectionThe Mukhya Lokayukta or Lokayukta or any officer authorized by
him shall have the power to inspect any office of the State
Government, Local Authority, Corporation, Government
Company, Society, University, as is referred to in sub-clauses (iv)
to (vi) of clause (14) of Section 2, in connection with preliminary
inquiry or investigation of any complaint involving a grievance or
an allegation under this Act.

18.

Secrecy of Information(1)

Any information obtained by the Mukhya Lokayukta or
Lokayukta or members of his staff, or any other officer,
person or agency referred to Section 16, in the course of, in
camera enquiry or investigation under this Act and any
evidence recorded or collected in connection with such
information, shall be treated as confidential and not
withstanding anything contained in the Indian Evidence Act,
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(2)

19.

1872, no court/ shall be entitled to compel the Mukhya
Lokayukta or Lokayukta or any such member, office, person,
or agency or any public functionary to give evidence so
recorded or collected.
Nothing in sub-section (1) shall apply to the disclosure of
any information or evidence referred to therein, (a)

for the purpose of any Report to be made under this
Act or for the purposes of any action or proceedings to
be taken on such report ; or

(b)

for purposes of any proceedings for an offence under
the Official Secrets 1923, or an offence of giving or
fabricating false evidence under Section 193 of Indian
Penal Code or purposes of trial of any offence under
Section 19 or any proceedings under Section 21; or

(c)

for such other purposes as may be prescribed.

Prosecution for false complaints(1)

Notwithstanding anything contained in this Act, whoever
makes any false, frivolous or vexatious complaint under this
Act shall, on conviction, be punished with imprisonment for
a term, which may extend to one year or with fine or with
both.

(2)

No Court, except a Court of Session shall take cognizance of
an offence under sub-section (1).

(3)

No such Court shall take cognizance of an offence under
sub-section (1) except on a complaint in writing made by the
Public Prosecutor at the direction of the Mukhya Lokayukta
or Lokayukta, as the case may be.

(4)

The Court of Session on conviction of the person making
false, frivolous or vexatious complaint, may award, out of
the amount of fine, to the public functionary against whom
such false complaints has been made, such amount of
compensation as he thinks fit.
The provisions of this section shall have effect

(5)
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20.

notwithstanding anything to the contrary contained in the
Code of Criminal Procedure Code, 1973.
(6) A direction issued by the Mukhya Lokayukta or Lokayukta
as the case may be,under his seal and signature shall be
deemed as formally proved and the evidence of Mukhya
lokayukta or of Lokayukta shall not be necessary for that
pupose.
Power to punish for contempt(1)

The Lokayukta Institution shall have and exercise the same
jurisdiction,powers and authority in respect of contempt of
itself as a High Court has, and in exercise , for this pupose,
the Provisions of the Contempt of Courts Act,1971 (Central
Act 70 of 1971) shall have the effect subject to the
modification that the references therein to the High Court
shall be construed as including a reference to the Institution
except that for the purposes of Section 18 of the Contempt of
Courts Act,1971 (Central Act 70 of 1971) references to the
Court of Judicial Commissioner shall be construed as a
reference to the Institution.

(2) The Lokayukta Institution shall be deemed to be a Court
within the meaning of Contempt of Courts Act.
21. Intentional insult or interruption to, or bringing into disrepute,
the Mukhya Lokayukta or Lokayukta or his delegate(1)

Whoever intentionally insults or causes any interruption or
obstruction to the Mukhya Lokayukta or Lokayukta or his
delegate in conducting any inquiry or investigation under
this Act, shall, on conviction, be punished with simple
imprisonment, which may extend to six months, or with fine,
or with both.

(2)

Whoever, by words spoken or intended to be read, makes or
publishes any statement or does any other act, which is
calculated to bring the Mukhya Lokayukta or Lokayukta, or
his delegate into disrepute, shall, on conviction, be punished
with simple imprisonment for a term which may extend to
six months, or with fine, or with both.
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(3) The provisions of section 199 of Code of Criminal procedure,
1973, shall apply in relation to an offence under sub-section (1) or subsection (2) as they apply in relation to an offence referred to in subsection (2) of the said Section 199, subject to the modification that no
complaint in respect of such offence shall be made by the Public
Prosecutor except with the previous sanction –
(a)
(b)

22.

23.

in the case of an offence against the Mukhys Lokayukta
or his delegatee, of the Mukhys Lokayukta
In the case of an offence against Lokayukta or his
delegatee, of the Lokayukta concerned.

Protection of action taken in good faith(1)

No suit, prosecution, or other legal proceedings shall lie
against the Mukhya Lokayukta or Lokayukta or against any
member of the staff of the office of the Lokayukta or any
officer, agency or person referred to in Section 16, in respect
of anything which is done or intended to be done in good
faith done under this Act.

(2)

Save as otherwise provided in this Act, no proceedings,
decision, order or any report of the Mukhya Lokayukta or
Lokayukta, as the case may be including any
recommendation made thereunder, shall be liable to be
challenged, reviewed, quashed, modified or called in
question in any manner whatsoever in any court or tribunal.

Reports of Mukhya Lokayukta and Lokayukta(1)

(a) If, after investigation of any action involving a
grievance, the Mukhya Lokayukta or Lokayukta, as the
case may be, is satisfied that such action has resulted in
injustice or undue hardship to the complainant or to any
other person, the Mukhya Lokayukta or Lokayukta shall,
by a report in writing, recommend to the competent
authority concerned that such injustice or hardship shall be
remedied or redressed in such manner and within such
time as may be specified in the report.
(b) The Mukhya Lokayukta or Lokayukta in his Report
under sub-section (1) may also recommend with a view to
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ensuring that similar instances of maladministration do not
occur in future;
(i)
(ii)

(iii)

(iv)

that any practice on which a decision, recommendation, act
or omission was based should be altered or reviewed; or
that any law on which a decision, recommendation, act
or omission was based should be altered or modified;
or
that reasons should be given for any decision,
recommendation, act or omission;
or
that any other steps should be taken.

(2)

The competent authority to whom a report is sent under subsection (1) shall, within one month of the expiry of the period
specified in the report, intimate or cause to be intimated to
the Mukhya Lokayukta or Lokayukta, as the case may be, the
action taken on the report.

(3)

If, after investigation of any action involving an allegation,
the Mukhya Lokayukta or Lokayukta, as the case may be, is
satisfied that such allegation is substantiated either wholly or
partly, he shall by a report in writing communicate his
findings and recommendations along with the relevant
documents, materials and other evidence to the competent
authority concerned.

(4)

The Competent authority, of a public functionary shall
examine the report forwarded to it under sub-section (3),
shall take action on the basis of the recommendation and
within ninety days from the date of receipt of the report,
intimate or cause to be intimated to the Mukhya Lokayukta
or the Lokayukta the action taken or proposed to be taken on
the basis of the report.

(5)

If the Mukhya Lokayukta or Lokayukta, as the case may be,
is satisfied with the action taken or proposed to be taken on
his recommendations referred to in sub-section (1) or subsection (3), he shall close the case under information to the
complainant, if any, the public functionary and the
competent authority concerned; but where he is not so
satisfied and if he considers that the case so deserves, he may

39

make a special report upon the case to the Governor and also
inform the Competent Authority concerned and the
Complainant, if any.

24.

(6)

The Mukhya Lokayukta shall present annually a
consolidated report on the performance of his functions and
that of Lokayukta under this Act to the Governor.

(7)

On receipt of the special report under sub-section (5), or the
annual report under sub-section (6), the Governor shall cause
a copy thereof together with an explanatory memorandum
to be laid before each House of the State Legislature within
four months from the date of receipt of the Report by the
Governor or till the Legislature meets next, which ever is
later.

(8)

If the Annual Report is not laid in the State Legislature
within jthe time provided in sub-section (7), the Mukhya
Lokayukta shall be free to make the Report public in the
manner he may choose.

(9)

The Mukhya Lokayukta or Lokayukta, as the case may be,
may, at his discretion make available, from time to time, the
substances of cases closed or otherwise disposed of by him
which may appear to him to be of general, public, academic
or professional interest in such manner and to such persons
as he may deem appropriate.

Initiation of Prosecution-

If, after investigation into any complaint, the Mukhya Lokayukta
or Lokayukta, as the case may be, is satisfied that the public functionary
has committed any criminal offence and should be prosecuted in a
court of law for such offence, then, he may pass an order to that effect
and the appropriate authority or agency shall initiate prosecution of the
public functionary concerned and if prior sanction of any authority is
required for such prosecution, then, notwithstanding anything
contained in any law, for the time being in force, such sanction shall be
deemed to have been granted by the appropriate authority on the date
of such order.
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25.

26.

Staff of the office of the Lokayukta Institution(1)

The Mukhya Lokayukta may appoint or authorize
Lokayukta or any officer subordinate to the him ,to appoint
officers and other employees to assist the Mukhya
Lokayukta and Lokayukta in the discharge of their functions
under this Act.

(2)

That the categories or officers and employees who may be
appointed under sub-section (1), their salaries, allowances
and other conditions of service and the administrative
powers of the Mukhya Lokayukta shall be such as may be
prescribed, after consultation with the Mukhya Lokayukta.

(3)

That the State Government in consultation with Mukhya
Lokayukta shall provide for the adequate number and
categories of staff of the investigating agency to assist the
Mukhya Lokayukta and Lokayukta in the discharge of their
functions under this Act.

(4)

The officers and employees other than those appointed by
the Mukhya Lokayukta under sub-section (1) shall neither be
posted nor be taken back without prior concurrence of the
Mukhya Lokayukta.

(5)

In the discharge of their functions under this Act, the officers
and employees referred to in sub-section (1) shall be subject
to the exclusive administrative control and directions of the
Mukhya Lokayukta.

Conferment of Additional Functions on Mukhya Lokayukta or
Lokayukta(1)

The Governor may, by notification and after consultation
with the Mukhya Lokayukta or Lokayukta, confer on the
Mukhya Lokayukta or Lokayukta such additional functions,
as may be specified in the notification.

(2)

The Governor may, by order in writing and with the
concurrence of the Mukhya Lokayukta or Lokayukta, confer
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on the Mukhya Lokayukta or Lokayukta such powers of
supervisory nature over agencies, authorities, or officers set
up constituted or appointed by the State Government for the
eradication of corruption as may be specified in the Order.
(3)

27.

When any additional functions are conferred on the Mukhya
Lokayukta or Lokayukta under sub-section (1), the Mukhya
Lokayukta or Lokayukta shall exercise the same powers and
discharge the same functions as he would in the case of any
investigation made on a complaint involving an allegation,
and the provisions of this Act shall apply accordingly.

Power to delegateThe Mukhya Lokayukta or Lokayukta may, by general or special
order in writing, direct that any power conferred or duties
imposed on him by or under this Act (Except the power to make
report to the appropriate authority, or the power to punish for
contempt or to order prosecution of a public functionary under
Section 24), may also be exercised or discharged by such of the
officers, employees, agencies referred to in Section 16 or 25, as may
be specified in the order.

28.

Power of the State Government to make Rules(1)

The State Government may, in consultation with the
Mukhya Lokayukta, by notification, make rules for the
purpose of carrying into effect the provisions of this Act.

(2)

In particular, and without prejudice to the generality of the
foregoing provisions, such rules may provide for
the competent authority to be prescribed under sub-clause
(v) of clause (4) of section 2;
the other purposes in relation to disclosure of any
information or evidence to be prescribed under clause (c) of
sub-section (2) of Section 18;
any other matter, which is to be, or may be, prescribed or in
respect of which this Act makes no provision or makes
insufficient provision and provision is, in the opinion of the
State Government, necessary for the proper implementation
of this Act.

(a)
(b)

(c)
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(3)

29.

Every rule made under this Section shall immediately after it
is made, be laid, before each House of the State Legislature
while it is in session for a total period of thirty days which
may be comprised in one session or in two or more
successive sessions and if, before the expiry of the session in
which it is so laid or the session immediately following, both
House agree in making any modification in the rule or both
Houses agree that the rule should not be made, the rule
shall thereafter have effect only in such modified form or be
of no effect, as the case may be; so, however, that any such
modification or annulment shall be without prejudiceto
the validity of anything previously done under that rule.

Power of Mukhya Lokayukta to make Regulations(1)

The Mukhya Lokayukta may, by notification, make such
regulations, as he may deem necessary for carrying out the
purposes of this Act.

(2)

In particular, and without prejudice to the generality of the
foregoing power, such regulations may provide for all or any
of the matters, namely:
(a)

normal working hours of the office of the Mukhya
Lokayukta and holding of sittings of the Mukhya
Lokayukta and Lokayukta, outside normal working
hours;

(b)

holding of sittings of the Mukhya Lokayukta and
Lokayukta at places other than the place of ordinary
sittings.

(c)

procedure which may be followed by the Mukhya
Lokayukta and Lokayukta for conducting proceedings
including inquiry and investigation;

(d)

such forms and notices as may be necessary in the
opinion of the Mukhya Lokayukta for carrying out the
inquiry and investigation; and matters relating to staff,
its appointment, conditions of service, not falling
within Section 25 of the Act.
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30.

Removal of doubts-

For the removal of doubts, it is hereby declared that nothing in this
Act shall be construed to authorize the Mukhya Lokayukt or
Lokayukta to investigate any complaint against
(a)

(b)

(c)

(d)

(e)
(f)
31.

the Chief Justice or any Judge of the High Court, or a Judicial
Officer of Subordinate Courts within the meaning of Chapter
VI of Part VI of the Constitution of India.
any Officer or servant of any Court referred to in clause (a);
the Chairman or a Member of the State Public Service
Commission and any member of its staff;
the Election Commissioners and the Regional
Commissioners referred to in article 324 of the Constitution
of India and the Chief Electoral Officer of the State;
the Speaker and the Deputy Speaker of the Legislative
Assembly, Chairman and Vice-Chairman of the Legislative
Council, and the staff of the State Legislature Secretariat;
functionaries appointed under article 323-A, 323-B and 371-D
of the Constitution of India or any member of their staff; and
any member of the staff of Governor's Secretariat.

Repeal and savings(1)

On coming into force of this Act, the Lokayukta and
uplokayukta Act or any other Law for the time being in force
in the State which is relatable to the objects of this Act, shall
stand repealed.

(2)

Notwithstanding such repeal:
(a)

the persons appointed under the said Act as Lokayukta
and Up-Lokayukta, shall be deemed to have been
appointed as Mukhya Lokayukta and Lokayukta
respectively, under this Act and shall continue for the
remaining period of their term as provided under this
Act and shall continue in service under the terms and
conditions of service prescribed under the respective
repealed Acts and the Rules made there-under; and the
other officers and employees in service at the
commencement of this Act, shall also be deemed to
have been appointed under this Act and shall continue
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(b)

(c)

in service under the terms of their original
appointment.
anything done or any action taken or any rule framed
under the said Act shall, so far as it is not inconsistent
with the provisions of this Act, be deemed to have
been done or taken or framed under the provisions of
this Act, and shall continue to be in force unless and
until it is superseded under the provisions of this Act;
all the investigations, inquiries and other proceedings
initiated under the said Act and pending at the
commencement of this Act, shall be investigated, heard
and disposed of under the provisions of this Act, as if
they were commenced under this Act.

(3) The provisions of this Act shall be in addition to the
provisions of any other enactment or any rule of law under which any
remedy in any other manner is available to a person making a complaint
under this Act, and nothing in this Act shall limit or affect the right of
such person to avail of such remedy.
--- --- --- --- ---

45

FIRST SHEDULE
[See Section 3(4)]
I,………………………………………….. having been appointed Lokayukta / UpaLokayukta
do swear in the name of God
Solemnly affirm
That I will bear true faith and allegiance to the Constitution of India as by Law
established, and I will duly and faithfully, and to the best of my ability, knowledge
and judgment perform the duties of my office without fear, favour, affection or illwill.

(a)

SECOND SCHEDULE
[See Section 9(1)(a)]
Action taken for the purpose of investigating crimes or relating to the security
of the State.

(b)

Action taken in the exercise of powers in relation to determining whether a
matter shall to a Court of not.

(c)

Action in matters which arise out of the terms of a contract governing purely
commercial relations of the administration with customers of suppliers,
except whose of the complainant alleges harassment gross delay in meeting
contractual obligations.

(d)

Action taken in respect of appointment, removals, pay, discipline,
superannuation or other matters relating to conditions of service of Public
functionaries but not including action relating to claims for pension, gratuity,
provident fund or to any claim which arise on retirement, removal on
termination of service and such other action involving allegation of
corruption in respect of appointment not barred under provisions of Section38 of the Act.

(e)

Grant of honours and award
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Statement of Objects and Reasons
The Administrative Reforms Commission was required to consider, among other
matter, problems of redress of citizens' grievance, keeping in mind the need for
ensuring the highest standards of efficiency and integrity in the public services, and
also for making public administration responsive to the people. More specifically,
the Commission was expected to examine:
(i)

The adequacy of the existing arrangements for the redress of grievance; and

(ii)

The need for introduction of any new machinery or special institution for
redress of grievances.

Giving priority to this part of its terms of reference, the Commission made a report
in which it took note of the oft-expressed public outcry against the prevalence of
corruption, the existence of wide-spread inefficiency and the unresponsiveness of
administration to popular needs. It felt that the answer to this lay in the provision of
a machinery which would examine public complaints and sift the genuine from the
false of the untenable so that the administration's failures and achievements could be
publicly viewed in their correct perspective. Such an institution was regarded
necessary even from the point of view of affording protection to the services. The
commission, therefore, recommend that there should be a statutory machinery to
enquire into complaints alleging corruption or injustice arising out of
maladministration.
2.

The Bill seeks to give effect to the said recommendations of the
Administrative Reforms Commission in so far as they relate to matters within
the purview of the State' Government in other words, the Bill seeks to provide
a statutory machinery to enquire into complaints based on actions of all
States' public functionary, including ministers. Since the enquiries and
investigations to be made under the provisions of the Bill, being
investigatorial and advisorial and the same ought to be done by Judges who
hold/have held high judicial offices with full knowledge of men and matters
and the recommendations to be made in their Reports to the States'
Government with reference to the findings and materials collected by them
cannot be used to penalize any of the public functionaries for their actions or
inactions, without regular enquiry being held against them by affording full
opportunity to defend themselves in respect of the recommendations made
against them, the question of enquiries to be held by Lokayuktas by affording
opportunities of hearing on any complaints with principles of natural justice
or otherwise, will not arise, in as much as, the enquiries/investigations are
expected to be completed by them justly, quickly and without expense to the
complaints. In other words, the provisions in the Act have been sought to
bring about transparency in the functioning of public functionaries and their
accountability for their actions and inactions.
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The Bill also seeks to give effect to the recommendations of the
Thirteenth Finance Commission contained in Para 10.66 of it’s report.

NOTE

Entry No.45 of the List III of Seventh Schedule to the Constitution of
India relating to “Inquiries and statistics for the purposes of any of the matters
specified in List II or List III” is the entry, which empowers the Parliament to
Legislate the Mukhya Lokayukta and Lokayukta Act for the States in India.
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Rate of conviction of Special Cases filed by Special Police
Establishment under the Prevention of Corruption Act 1988.

Year

Cases

Number

Number

Rate of

decided

of Cases

of Cases

Conviction

by Special Convicted Acquitted
Court

2002-03

74

34

40

45.9%

2003-04

115

51

64

44.3%

2004-05

154

62

92

40.2%

2005-06

176

96

80

54.5%

2006-07

255

169

86

66.2%

131

82

49

62.5%

2007-08

49

LOKAYUKT’S VIEW THAT NO AUTHORITY CAN INTERFERE WITH
INVESTIGATION - WITH REFERENCE TO CHIEF SECRETARY’S LETTER
DATED 30TH OCTOBER 2003.
-----

The Chief Secretary, Government of M.P., has written letter No. 812/CS/2003 dated
th

30 Oct.2003 to the Director General of Police, M.P., questioning the jurisdiction and power
of the Special Police Establishment to submit charge-sheet in the court against a public
servant after his retirement in such cases under sections 7, 10, 11, 13 and 15 of the Prevention
of Corruption Act 1988, where sanction under sec.19 of the Prevention of Corruption Act
1988, had been refused by the Government. Referring to Section 4(1) and Section 4(1-a) of
the Special Police Establishment Act, it has been said that the power of superintendence of
the Lokayukt is limited to the investigation by the Special Police Establishment and after the
completion of the investigation, no charge-sheet could be filed against a public servant after
his retirement in cases where sanction for prosecution had not been given by the Government.
The Chief Secretary has directed the Director General of Police Madhya Pradesh to issue
instructions to all Investigating Officers to act in accordance with law as propounded in the
said letter and not to file charge-sheet against a public servant after his retirement in a case
where sanction has been refused. He has also given a direction to initiate departmental
proceedings against such Police Officers who filed charge-sheet in such cases. The letter of
the Chief Secretary has been forwarded by the Deputy Inspector General of Police (West),
Madhya Pradesh to the D.G. (SPE) for information and necessary action vide his letter No.

vvfo@fof/k¼1½ fofo/k 340@03@652@2003] dated 25.11.2003. Letter dated 30th Oct. 2003
reads as under:-

e/;izn's k 'kklu
eq[; lfpo dk;kZy;
dzeakd&812@eql@2003

Hkksiky] fnukad 30 vDVwcj]2003

izfr]
iqfyl egkfuns'kd]
e/;izn's k]
Hkksiky
fo"k;%& lsokfuo`Rr 'kkldh; lsodksa ds fo#) ntZ Hkz"Vkpkj fuokj.k lac/a kh ekeyksa esa vfHk;kstu
Lohd`fr ugha fn;s tkus ds vkns'k ds i'pkr~ vfHk;ksx i= izLrqr ugha fd;s tkus ds lac/a k
esAa
&&& && &&&
Hkz"Vkpkj fuokj.k vf/kfu;e 1988 dh /kkjk 19 ds vuqlkj vf/kfu;e dh /kkjk 7] 10] 11] 13
,oa 15 ds v/khu n.Muh; vijk/k dk laKku 'kkldh; lsok esa fu;ksftr yksd lsod ds lac/a k esa jkT;
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'kklu dh iwoZ Lohd`fr ds fcuk ugha fy;s tkus dk izko/kku gSA ;g ns[kus esa vk;k gS fd ,sls ekeyksa esa
tgka vf/kfu;e dh /kkjk 19 ds varxZr jkT; 'kklu us lHkh ifjfLFkfr;ksa ds xq.k&nks"kksa ij fopkj dj
vfHk;kstu gsrq Lohd`fr ugha nh gS rc Hkh ml yksd lsod dh lsokfuo`fRr ds i'pkr~ e0iz0 fo'ks"k
iqfyl LFkkiuk vf/kfu;e 1947 ds izko/kkuksa ds varxZr xfBr fo'ks"k iqfyl LFkkiuk }kjk 'kklu ds
mDr vkns'k dh vuns[kh dj U;k;ky; esa laKku gsrq vfHk;kstu i= izLrqar fd;s tk jgs gSAa vuql/a kku
vf/kdkjh dk ;g d`R; izko/kkuksa ds ifjiz{s ; esa 'kklu ds vkns'kksa dh Li"V vogsyuk ,oa
vuq'kklughurk dh Js.kh esa vkrk gSA
;g Hkh mYys[kuh; gS fd fo'ks"k iqfyl LFkkiuk vf/kfu;e dh /kkjk 4¼1½ rFkk 4¼1½¼,½ ds
vuqlkj yksd vk;qDr dh 'kfDr;ka e0iz0 fo'ks"k iqfyl LFkkiuk }kjk dh tkus okyh foospuk ds
v/kh{k.k rd lhfer gSA vr% foospuk iw.kZ gksus ds i'pkr~ jkT; 'kklu }kjk vfHk;kstu dh Lohd`fr
ugha nh tkus dh n'kk esa lacfa /kr yksd lsod ds fo#) mlds lsokfuo`Rr gksus ds ckn Hkh vfHk;ksx
i= izLraqr ugha fd;k tk ldrkA
mDr fLFkfr ds ifjiz{s ; esa lacfa /kr vuql/a kku vf/kdkjh }kjk fof/kd izko/kkuksa ds rgr
jkT; 'kklu ds vkns'kksa dk ikyu lqfuf'pr fd;k tk;s ,oa vkns'k dh vogsyuk dh fLFkfr esa
lacfa /kr vf/kdkjh ds fo#) vuq'kklukRed dk;Zokgh dh tk;sA
esjh vis{kk gS fd vki vius v/khuLFk vf/kdkfj;ksa dks mDr vk'k; ds funs'Z k tkjh djuk
pkgsx
a sA
gLrk@&
¼vk-fo-flag½
eq[; lfpo
e/;izn's k 'kklu

2.

The aforesaid letter dated 30.10.2003 is founded on three assumptions –
(i)

When the investigating officer after collecting evidence relating to an
offence under the Prevention of Corruption Act forms an opinion that on
the material collected the accused should be placed on trial and seeks
sanction from the competent authority under section 19 of the Act, the act
of seeking prosecution sanction does not constitute part of investigation ;

(ii)

If the competent authority refuses to grant sanction under section 19, that
nullifies the opinion of the investigating officer that the accused should be
placed on trial and so if after the refusal of the sanction, the Investigating
Officer files charge-sheet against the accused who has retired, that act of
the Investigating Officer amounts to indiscipline for which disciplinary
proceedings should be initiated against the Investigating Officer ; and

(iii)

The State Government has the jurisdiction to interpret law for the
Investigating Officer and to decide how the investigation should be
conducted and in what cases the Investigating Officer should file chargesheet and in what cases he should not do so.

3.

As regards assumption No. 1, it is indisputable that the Madhya Pradesh Special

Police Establishment has the jurisdiction to investigate cases under the Prevention of
Corruption Act by virtue of sections 2 and 3 read with the relevant notification issued by the
State Government under section 3 of the Madhya Pradesh Special Police Establishment Act,
1947. Explanation to sub-section (1) of section 2 of that Act states that "Investigation" shall
have the same meaning as defined in Section 2 of the Code of Criminal Procedure, 1973.
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4.

The Supreme Court held in H.N. Rishbud Vs. State of Delhi, AIR 1955 SC 196 that
"under the Code investigation consists generally of the following steps: (1)
Proceeding to the spot, (2) Ascertainment of the facts and circumstances of the
case, (3) Discovery and arrest of the suspected offender, (4) Collection of
evidence relating to the commission of the offence which may consist of (a) the
examination of various persons ( including the accused ) and the reduction of
their statements into writing, if the officer thinks fit, (b) the search of places or
seizure of things considered necessary for the investigation and to be
produced at the trial, and (5) Formation of the opinion as to whether on the
material collected there is a case to place the accused before a Magistrate for
trial and if so taking the necessary steps for the same by the filing of a chargesheet under section 173."

This view was reiterated by the Supreme Court later in State of Madhya Pradesh Vs.
Mubarak Ali, AIR 1959 SC 707. Thus investigation includes, inter alia, formation of the
opinion by the Investigating Officer as to whether on the material collected, there is a case to
place the accused before the court concerned for trial and, if so, taking the necessary steps for
filing of a charge-sheet under section 173 of the Code of Criminal Procedure. Legal position
that investigation is not complete until the sanction is obtained and police report has been
filed before the Court concerned under section 173 of the Code of Criminal Procedure, has
the clear approval of the Supreme Court from the following observation in para 28 in State
of Bihar Vs. P.P. Sharma AIR 1991 SC 1260 :
"28. In the Present case the investigation was compete on the date of
sanction and police reports had been filed before the Magistrate......."
Thus acts of the Investigating Officer of seeking sanction under section 19 and of
filing charge sheets are parts of investigation. So, the assumption underlying the aforesaid
letter dated 30.10.2003 that investigation is complete before the investigating officer after
collecting evidence seeks sanction from the competent authority under section 19 of the
Prevention of Corruption Act, 1988 is not founded on correct view of law.
As regards assumption Nos.2 & 3, section 19 of the Prevention of Corruption Act
does not render the opinion of the Investigating Officer, that there is sufficient evidence to
prosecute a public servant, subject to the grant of sanction by the competent authority. It only
bars the court to take cognizance of an offence punishable under sections 7, 10, 11, 13 and 15
of the Act except with the previous sanction of the competent authority specified therein.
Two prominent features of sub-section (1) of section 19 are : firstly, that it only places a bar
on the court in taking cognizance of an offence and, secondly, that the bar is operative only
when the Government servant is in employment at the time when the court takes cognizance.
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If the Authority refuses sanction, this does not affect the merit of the report of the
Investigating Officer, since when the Competent Authority grants or refuses sanction, the
Authority performs merely an administrative function and does not exercise judicial
jurisdiction, i.e., appellate or revisional. Nor does then the Authority act as Administrative
superior of the Investigating Officer, as the latter is at that time performing statutory function
of collecting the material with a view to placing the same before the court. It needs also to be
noted that if the court takes cognizance of an offence even without the grant of sanction as
specified in sub-section (1) and the case has proceeded and judgment has been rendered
against the accused public servant, the judgment will not be vitiated by illegality as subsection (3)(a) of section 19 clearly states that no finding, sentence or order passed by a
Special Judge shall be reversed or altered by a court of appeal, confirmation or revision on
the ground of the absence of the sanction required under sub-section (1), unless in the opinion
of that court, a failure of justice has in fact been occasioned thereby. Thus, by virtue of subsection (3) of section 19, even the absence of sanction does not ipso facto render the
judgment of conviction by a Special Judge void. Provision in sub-section (3) is a new one
and is designed to lessen the rigour of sub-section (1). There was no provision in the Act of
1947 like the one in sub-section (3). Thus absence of sanction does not vitiate the trial. Can it
then be said that absence of sanction will vitiate the opinion of the Investigating Officer by
illegality, or the refusal of sanction will render the Investigating Officer liable for disciplinary
proceedings. The object behind the provision for sanction is to protect a public servant from
harassment of frivolous or vexatious prosecution and not to shield the corrupt.

The

legislature in its wisdom has limited this protection to a public servant only during the period
he continues to be a public servant and not after he has ceased to be public servant. The
question is what courses are open to the Investigating Officer when, in his opinion, a prima
facie case is made out against an accused public servant under the Prevention of Corruption
Act, but the competent authority has not given sanction. Two courses would be open to him.
One would be to file a report under section 173 stating that a prima-facie case has been made
out against the accused but sanction has not been granted by the competent authority. This
course is available to him since the absence of sanction does not prevent the Investigating
Officer from filing a charge-sheet. It only places a bar on the court from taking cognizance
of a case. This legal position has been made clear by the Supreme Court in State of Bihar Vs.
P.P. Sharma, AIR 1991 SC 1260 where the court has observed:

"67. ................. .............Filing of charge-sheet before the Court without
sanction per se is not illegal, nor a condition precedent......................"
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This judgment was followed in the State of Maharashtra Vs. I.P. Kalpatri, 1996 AIR
SCW 15. If this course is adopted, the court may keep the matter pending and take
cognizance of the case after the public servant has ceased to be in service and the bar
contemplated by section 19(1) ceases to be operative. Even if the court takes cognizance of
the offence despite the bar under section 19(1) and the case proceeds and results in
conviction, that would, by itself, not vitiate the judgment by virtue of section 19(3)(a). The
other, perhaps better, course for the Investigating Officer would be to wait until the
Government servant ceases to be in employment and the bar placed on the court in taking
cognizance provided by Section 19(1) ceases to be operative. When the Investigating Officer
acts conscientiously in discharge of his duties to achieve the objective underlying the
provisions in the Prevention of Corruption Act, the question is, can disciplinary proceedings
be initiated against him merely for the performance of his duties which he is bound to
perform under the law? Answer cannot be in the affirmative. In fact, it is the duty of
everyone not to interfere with the Investigating Officer in the discharge of his duties. If
anyone holds a different view on a point of law, the course open to him would be to get the
matter decided by the Court, rather than interfere with the discharge of the duties by the
Investigating Officer. This would be more so, when the superintendence of investigation by
the Special Police Establishment is vested in the Lokayukt by section 4(1) of the Madhya
Pradesh Special Police Establishment Act, 1947. The object of Sec.4(1) is to insulate the
investigation by the officers of the Special Police Establishment from interference even in a
subtle manner. The Supreme Court observed in State of Madhya Pradesh Vs. Shri Ram
Singh, AIR 2000 SC 870 :

"7.
Corruption in a civilised society is a disease like cancer, which if not
detected in time is sure to maliganise the polity of country leading to
disastrous consequences. It is termed as plague which is not only contagious
but if not controlled spreads like a fire in a jungle. Its virus is compared with
HIV leading to AIDS, being incurable. It has also been termed as Royal
thievery. The socio-political system exposed to such a dreaded communicable
disease is likely to crumble under its own weight, Corruption is opposed to
democracy and social order, being not only anti people, but aimed and
targeted against them. It affects the economy and destroys the cultural
heritage. Unless nipped in the bud at the earliest. It is likely to cause
turbulence shaking of the socio-economic-political system in an otherwise
healthy, wealthy, effective and vibrating society."
Formation of the opinion by the police as to whether a case is made out against the
accused person to put the person on trial is to be taken only by the Investigating Officer and
no other authority. Once investigation has started in a case, the Investigating Officer has to
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file a report under section 173 of the Code of Criminal Procedure. Whether the report is in
the nature of charge-sheet or otherwise has been left by the statute upon him to decide. When
it is his duty to speak, silence is not an option before him. When he has to speak, he has to
decide, what he has to speak. No one has the authority to put words in his mouth. This is the
meaning of statutory jurisdiction. It is settled law that statutory jurisdiction cannot be subject
to executive control. The Supreme Court pointed out in Vineet Narain Vs. Union of India,
AIR 1998 SC 889 :
"44. Once the jurisdiction is conferred on the CBI to investigate an offence
by virtue of notification under Section 3 of the Act, the powers of investigation
are governed by the statutory provisions and they cannot be estopped or
curtailed by any executive instruction issued under Section 4(1) thereof. This
result follows from the fact that conferment of jurisdiction is under Section 3
of the Act and exercise of powers of investigation is by virtue of the statutory
provisions governing investigation of offences. It is settled that statutory
jurisdiction cannot be subject to executive control."
In that case the Supreme Court referred to the following observations of Lord Denning in R.
Vs. Metropolitan Police Commr., 1968 (1) All ER 763/1968 (2) QB 118 :
"I have no hesitation, however, in holding that, like every constable in the
land, he should be, and is, independent of the executive. He is not subject to
the orders of the Secretary of State... I hold it to be the duty of the
Commissioner of Police, as it is of every chief constable, to enforce the law of
the land. He must take steps so to post his men that crimes may be detected;
and that honest citizens may go about their affairs in peace. He must decide
whether or not suspected persons are to be prosecuted; and, if need be, bring
the prosecution or see that it is brought; but in all these things he is not the
servant of anyone, save of the law itself. No Minister of the Crown can tell
him that he must, or must not, keep observation on this place or that; or that
he must, or must not prosecute his man or that one. Nor can any police
authority tell him so. The responsibility for law enforcement lies on him. He
is answerable to the law and to the law alone."
Thereafter, the court observed :

"There can hardly be any doubt that the obligation of the police in our
constitutional scheme is no less."
Law is well settled that an Investigating Officer cannot be threatened with disciplinary
proceedings merely because of his performing duties under the statute. It is not open to the
executive government to state as to how he should investigate the matter and whether he
should file charge-sheet or not in particular case or in particular type of cases. This is not
open to the executive government either to state specifically or by adopting the device of
interpreting law for the Investigating Officer. If Investigating Officer files a charge-sheet,
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even when he should have not done so, the court will be there to do justice because it is open
to the court to discharge or acquit the accused. By filing a charge-sheet, the Investigating
Officer is merely placing the matter before the court ; he is not convicting the accused.
I hope that the matter will receive due attention from the State Government and the
State Government shall withdraw the aforesaid letter dated 30th Oct. 2003.

The State

Government should be moved accordingly.

(R. Dayal)
Lokayukt
17.12.2003

Note:-

The letter dated 30th October 2003 was withdrawn by the State Government vide letter
No. 476/04/1-10 dated 18th November, 2004.
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vfrdze.k@vukf/kd`r fuekZ.k gVkuk gVkuk
ou foHkkx dh Hkwfe vfrdze.k eqDr djkbZ xbZ

¼i½

f=yaxk dkWyksuh Hkksiky esa ljdkjh tehu ij foHkkxh; vf/kdkfj;ksa dh feyhHkxr ls
vfrdze.k djus lac/a kh f'kdk;r ¼izdj.k dz0a &tk0iz0&226@04½

f=yaxk dkWyksuh ds fuokfl;ksa }kjk laxBu esa bl vk'k; dh ,d f'kdk;r izfs "kr dh xbZz Fkh
fd jkt/kkuh ifj;kstuk ds foHkkxh; vf/kdkfj;ksa dh enn ls bZ&8 'kkgiqjk f=yaxk dkWyksuh ds
pk.kD; vikVZeVsa ds IykWV uEcj&109 ds nks jgokfl;ksa us muds IykWV ls yxh gqbZ 'kkldh; Hkwfe;ksa
ij vfrdze.k dj fy;k gS A ;g f'kdk;r laxBu esa fnuakd 23-11-04 dks izkIr gqbZ A blds ckn nks
f'kdk;rsa Jh ,l-ds-vxzoky ,oa Jh ,0ds0vxzoky dh Hkh] blh vk'k; dh izkIr gqbZ fd IykWV uEcj
109]110,] 102]112]115 ,oa 118 ds jgokfl;ksa }kjk jkt/kkuh ifj;kstuk dh 'kkldh; Hkwfe ij
vfrdze.k dj fy;k x;k gS ftldh tkudkjh ifj;kstuk ds vf/kdkfj;ksa dks gSA mDr f'kdk;r ds
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lac/a k esa dysDVj Hkksiky ls takp izfrosnu pkgk x;k FkkA dysDVj us vius izfrosnu fnuakd 24-0805 esa ;g voxr djk;k fd iz'uk/khu Hkwfe [kljk dzeakd&2]3 ,oa 4 e/;izn's k 'kkklu NksVk taxy
vafdr gSA mDr Hkwfe vk;qDr Hkksiky laHkkx Hkksiky ds vkns'k fnuakd 11-02-86 }kjk jkt/kkuh
ifj;kstuk ou foHkkx dks ckWVfudy xkMZu ds fy, lkSia h tk pqdh gS] vr% iw.kZ tkudkjh ds fy,
jkt/kkuh ifj;kstuk ou&ifjeaMy dks fy[kk x;k gS] izkIr gksus ij voxr djk;k tk;sxkA dysDVj
ls mDr izfrosnu izkIr gksus ij jkt/kkuh ifj;kstuk ds oueaMykf/kdkjh ls rF;kRed tkudkjh pkgh
xbZAa oueaMykf/kdkjh us vius i= fnuakd 26-10-05 ds lkFk fnuakd 05-09-05 }kjk utwy vf/kdkjh
jkt/kkuh ifj;kstuk dks izfs "kr tkudkjh layXu laxBu dks HksthA
oueaMykf/kdkjh }kjk izfs "kr izfrosnu esa f'kdk;r dks vlR; ,oa vk/kkjghu crkrs gq,
uLrhc) djus dk vuqjks/k fd;k x;kA izkIr izfrosnu Hkzked ,oa vLi"V gksus ds dkj.k
oueaMykf/kdkjh dks f'kdk;r ds izR;sd fcUnq ij Li"V tkudkjh nsus gsrq ekuuh; ds le{k mifLFkr
gksus gsrq vkgqr fd;k x;kA ekuuh; yksdk;qDr egksn; ds le{k fnuakd 17-02-06 dks jkt/kkuh
ifj;kstuk ds ou laj{kd us mifLFkr gksdj izfrosnu fnuakd 14-02-06 izLrqr fd;k rFkk voxr
djk;k fd IykWV uEcj&108]109 ds jgokfl;ksa }kjk iwoZ fufeZr ckm.M~zhoky dks rksMd
+ j 15 QhV
'kkldh; Hkwfe ij vfrdze.k dj fy;k gSA blds vfrfjDr f=yaxk dkWyksuh ds IykWV ua0 102]110,]
115 ,oa 118 ds Hkou ekfydksa us edku ds fiNys fgLls rFkk vktw&cktw dh 'kkldh; Hkwfe esa
vfrdze.k dj voS/k fuekZ.k dj fy;k gSA ou laj{kd us pk.kD; vikVZesaV ds fuokfl;ksa dh IykWV ls
yxh 'kkldh; Hkwfe;ksa ds vfrdze.k dks fpUgkafdr djus ds fy, dysDVj Hkksiky dk lg;ksx iznku
djus dk vuqjks/k Hkh fd;kA muds vuqjks/k dks Lohdkj djrs gq, iz'uk/khu Hkwfe dk losZ{k.k dj
vfrdzfer {ks= dks fpUgkafdr djus esa lg;ksx nsus gsrq dysDVj Hkksiky dks laxBu ls i= fy[kk
x;kA ou laj{kd us vius i= fnuakd&21-03-06 }kjk voxr djk;k fd vfrdze.k ds fy,
izFke&n`"V;k nks"kh ik, tkus ds dkj.k LFky izHkkjh Jh jes'k iaokj ouj{kd dks vkns'k dzeakd&22]
fnuakd& 03-03-06 }kjk fuyafcr dj fn;k x;k gSA IykWV uEcj&bZ&8&109] rFkk bZ&8&102 dk
vfrdze.k Hkh gVk fn;k x;k gSA iw.kZ losZ{k.k ds ckn 'ks"k vfrdze.k gVkdj laxBu dks lwfpr fd;k
tk,xkA dysDVj Hkksiky }kjk izfs "kr ny ,oa ou laj{kd ds LVWkQ ds la;qDr iz;kl ls f=yaxk
dkWyksuh ds jgokfl;ksa }kjk fd;s x;s vfrdze.k dks losZ{k.k@lhekadu dj fpUgkafdr fd;k x;kA
laxBu dh igy ij izdj.k dks xaHkhjrk ls ysrs gq, losZ{k.k vuqlkj fuEuakfdr IykWV /kkjdksa }kjk
muds uke ds lkeus 'kkldh; Hkwfe ij fd;s x;s vfrdze.k dks gVk dj vafre izfrosnu fnuakd&
15-05-06 dks izLrqr fd;k x;k %&
dzeakd IykWV ua0

Hkwfe /kkjd dk uke

vfrdzfer {ks=Qy ¼yxHkx½ftlls
vfrdze.k gVk;kx;k

1-

bZ&8@109

Jh ckcwoxhZl

300 oxZQhV
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2-

bZ&8@102

Jh ;w-Mh- tkulu

3-

bZ&8@110,]

Jh fxjh'k caly

375 oxZQhV

4-

bZ&8@113,

Jherh osyM
s huksa VksIiks

700 oxZQhV

5-

bZ&8@120

Jherh Lo.kZyrk fdldksVk

700 oxZQhV

6-

bZ&8@121

MWk0 ,l-lh- 'kqDyk

700 oxZQhV

7-

bZ&8@137]138

JhineukFk lsVa j

637 oxZQhV

8-

bZ&8@149

Jh rqylh

700 oxZQhV

9-

bZ&8@150

Jherh nqcs

dqy

4112 oxZQhV

mijksDrkuqlkj f=yaxk dkWyksuh ds pk.kD; vikVZeVsa ds jgokfl;ksa }kjk yxHkx 4112 oxZ
QhV 'kkldh; Hkwfe ij fd;s x;s vfrdze.k dks gVk dj jkt/kkuh ifj;kstuk iz'kklu us vius
vkf/kiR; esa ys fy;k A ou laj{kd }kjk izLrqr vafre izfrosnu fnukad 15-05-06 dks lek/kkudkjd
ikrs gq, izdj.k lekIr fd;k x;k A

Criminal Contempt No.01 of 2007

RE: CONTEMPT PROCEEDINGS AGAINST SHRI P.P. TIWARI,
MADHYA PRADESH STATE CHIEF INFORMATION
COMMISSIONER, BHOPAL.
ORDER

On 29.9.2007, some newspapers reported that a case had been registered by
Shri P.P. Tiwari, the Madhya Pradesh State Chief Information Commissioner, against
me under the Contempt of Courts Act. The media soon started contacting me to
know about the factual position with respect to the controversy generated by the
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note dated 22.08.2007 and the order dated 19.9.2007 of the Chief Information
Commissioner (CIC) and made available a xerox copy of both these documents to
the staff of the Lokayukt Organization.

The note and the order recording the

proceedings of 22.8.2007 read as follows:-

"iwoZ i`"B ls
dy 'kke 5-31 ij ek-yks- Jh n;ky izHkkfor djus ds vk'k; ls esjs fuokl
ij eq>ls feyus vk;s FksA
,&0814
vihydrkZ Jh jkeukjk;.k jkBkSj Lo;a mifLFkrA Jh th0ih0flag]
miegkfujh{kd] fo'ks"k iqfyl LFkkiuk ,oa yksd lwpuk vf/kdkjh Lo;a mifLFkrA Jh
Mh0,l0jk;] lfpo] lkekU; iz'kklu foHkkx] Jh vf[kys'k vxZy] vij lfpo]
lkekU; iz'kklu foHkkx ,oa Jherh v:.kk xqIrk] milfpo] lkekU; iz'kklu foHkkx
mifLFkrA
2-

lquokbZ dh xbZA

3lfpo] lkekU; iz'kklu foHkkx Jh Mh0,l0jk; us lacfa /kr uLrh dzekad
,Q&11&39@05@09 uksV'khV i=kpkj dkxtkr lfgr vk;ksx ds le{k izLrqr
fd;kA ;g uLrh bl ekeys dk fuikVkjk gksus rd jksdh xbZA vkns'k gsrq izdj.k
fnukWd
a 23 vxLr] 2007 ds fy;s lqjf{krA
¼ iùikf.k frokjh ½
eq[; lwpuk vk;qDr
22 vxLr 2007"
The order dated 19.9.2007 reads as follows: "bl vk;ksx dks lwpuk ds vf/kdkj vf/kfu;e }kjk ukxfjdksa dks tkudkjh
iznk; djus ls lacfa /kr fo'ks"k izdkj ds ekeyksa esa i{kdkjksa ds chp fookn ds
U;k;fu.kZ;u dk dk;Z lkSia k x;k gSA vk;ksx yksd izkf/kdkjh vkSj vkosnd rFkk r`rh;
i{k ds chp lqfuf'pr izfdz;k ds v/khu i{kdjksa dh lquokbZ djds vihy dk
fujkdj.k djrk gSA blds vykok /kkjk 18 ds v/khu f'kdk;r izkIr gksus ij tkap
vkSj lquokbZ ds i'pkr~ izfrfyfi iznk; djus lac/a kh fookn dk fujkdj.k djrk gS
vkSj nks"kh vf/kdkfj;ksa ij tqekZuk Hkh vf/kjksfir djrk gSA ,0vkbZ0vkj0 2007
dukZVd ist 136 iw.kkZ izttu gkmflax dks&vkWijsfVo lkslk;Vh fo:) dukZVd
lwpuk vk;ksx o vU; ds ekeys esa ekuuh; dukZVd mPp U;k;ky; us ,lksfl;sVM
s
lhesVa dEiuh fyfeVsM fo:) ch0,u0'kekZ ,0vkbZ0vkj0 1965 ,l0lh0 595 ds
U;k; n`"Vkar ij viuk voyEc j[krs gq;s ;g vfHkfu/kkZfjr fd;k gS fd jkT; lwpuk
vk;ksx ,d U;k;kf/kdj.k ¼Tribunal½ gS ftls fo'ks"k izdkj ds ekeyksa esa i{kdjksa ds
chp fookn dk U;k; fu.kZ;u djus dk dke lkSia k x;k gSA vr% ;g lqLFkkfir gS fd
jkT; lwpuk vk;ksx ,d Tribunal gS vkSj mls U;k;ky; dh ekugkfu lac/a kh
dk;Zokgh dk vf/kdkj gSA
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2bl vk;ksx esa f'kdk;r dzekad lh&fofo/k&Ogh 23@jklwvk@2007&08 Jh
izdk'k
mik/;k;
fo:)
e/;izn's k
'kklu
,oa
vihy
dzekad
,&0814@jklwvk@15&02@Hkksiky @2006&07 Jh jkeukjk;.k jkBkSj fo:) mi
iqfyl egkfujh{kd] fo'ks"k iqfyl LFkkiuk ¼yksdk;qDr½ yafcr FkhA bl ekeys esa
vfUre lquokbZ fnukWd
a 16 vxLr] 2007 dks vkjEHk gqbZ ftlesa vihykFkhZ Jh
jkeukjk;.k jkBkSj rFkk fo'ks"k iqfyl LFkkiuk ¼yksdk;qDr½ ds mi iqfyl egkfujh{kd
Jh th0ih0flag mifLFkr FksA lquokbZ ds nkSjku ;g ik;k x;k fd vf/klwpuk dzekad
,Q&11&39&2005&,d&9] fnukWd
a 13 vDVwcj] 2005 ls lacfa /kr lkekU; iz'kklu
foHkkx dh uLrh eaxk;h tk;s rFkk lkekU; iz'kklu foHkkx dks Hkh lquokbZ dk volj
fn;k tk;s vkSj bl gsrq fnukWd
a 22 vxLr] 2007 dh frfFk fu;r gqbZA fnukWad 22
vxLr] 2007 dks lquokbZ dh xbZ ftlesa vihykFkhZ Jh jkeukjk;.k jkBksj] Jh
th0ih0flag] mi iqfyl egkfujh{kd] fo'ks"k iqfyl LFkkiuk] Jh Mh0,l0jk;] lfpo]
lkekU; iz'kklu foHkkx] Jh vf[kys'k vxZy] vij lfpo] lkekU; iz'kklu foHkkx ,oa
Jherh v:.kk xqIrk] milfpo] lkekU; iz'kklu foHkkx mifLFkr FkhA i{kdkjksa dh
lquokbZ fd;k tkdj foLr`r vkns'k fnukWd
a 23 vxLr] 2007 dks ikfjr fd;k x;kA
3lquokbZ vkjEHk gksus ds fnukWd
a 16 vxLr] 2007 ds i'pkr vkSj vfUre
lquokbZ fnukWd
a 22 vxLr] 2007 ds Bhd iwoZ vFkkZr fnukWd
a 21 vxLr] 2007 dks
lka; 05-31 fefuV ij yksdk;qDr Jh n;ky esjs fuokl LFkku ij vk;sA bl ckr dk
mYys[k lacfa /kr izdj.k dh vkMZj 'khV fnukWad 22 vxLr] 2007 esa izdj.k dh
lquokbZ vkjEHk gksus ds iwoZ gh dj fn;k x;k FkkA ;g mYys[kuh; gS fd fo'ks"k
iqfyl LFkkiuk ij v/kh{k.k dh 'kfDr;ka yksdk;qDr j[krs gSAa Jh n;ky blds iwoZ
dgha Hkh eq>ls feyus dHkh Hkh ugha vk;sA yksdk;qDr Jh n;ky lk; 05-31 ls 06-45
rd esjs fuokl ij jgsA mUgksua s bl izdj.k ds lac/a k esa eq>ls ppkZ djuk pkgk vkSj
esjk er Hkh iwNk FkkA mUgksua s ;g Hkh izdV fd;k Fkk fd ;fn lwpuk dk vf/kdkj
vf/kfu;e ykxw fd;k tk;sxk rks yksdk;qDr vf/kfu;e ds v/khu tkap ;k fo'ks"k
iqfyl LFkkiuk ds v/khu vUos"k.k djuk dfBu gks tk;sxkA Jh n;ky us ppkZ ds
nkSjku ;g Hkh dgk fd ** eSua s ftl nenkjh ls eftLVªslh fd;k gS ml nenkjh ls
CJI us CJI f'ki Hkh ugha fd;k gksxkA** Jh fjiwln
w u n;ky us eq>ls lEidZ dj esjs
fu.kZ; dks izHkkfor djus dk iz;kl fd;k gSA mUgksua s U;kf;d dk;Zokgh esa gLr{ksi
fd;kA izFke n`"V;k mudk ;g d`R; U;k;ky; dh ekugkfu dh ifjf/k esa izrhr gksrk
gSA vr% bl lac/a k esa vfxze dk;Zokgh ij fopkj gsrq izdj.k lqjf{kr j[kk tkrk gSA
¼ iùikf.k frokjh ½
eq[; lwpuk vk;qDr
19 flrEcj] 2007"
2.

Soon thereafter, the correct factual position was placed on the Website of the
Lokayukt Organization.

3.

It would not be out of place to mention that Shri P.P. Tiwari was till his
appointment as CIC, a member of the Madhya Pradesh Higher Judicial
Service and was posted as Principal Secretary, Law & Legislative Affairs
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Department, Madhya Pradesh from 10.3.2004 till 26.03.2007 when he took
oath as CIC.
4.

On 3.10.2007, case of criminal contempt was registered against Shri P.P.
Tiwari in compliance of my order which reads as under:"I have gone through Hindustan Times, Bhopal Edition and Dainik
Bhaskar, both dated 29.9.2007, which state that the State Chief Information
Officer Shri P.P. Tiwari has passed an order to the effect that I had gone to his
residence on 21st September 2007 to influence him in one appeal relating to
the Madhya Pradesh Special Police Establishment pending with him. My
office has also placed before me a Xerox copy of the orders dated 22-8-07 and
19-9-07 passed by Shri Tiwari. All the allegations made therein are incorrect
except that I went once to his residence. The true facts are that after Shri
Tiwari took charge of the office of the State Chief Information Commissioner,
he sought an appointment with me through my Special Assistant. I gave
appointment to him to see at my office. Then Shri Tiwari met me at my
office. After some days, Shri Tiwari shifted his residence to 4, Minister
Bungalow, Shyamla Hills, Bhopal. Thereafter, one afternoon at about 12:30
he walked to my residence without seeking any appointment with me. It was
normal courtesy for me to make a return courtesy call on Shri Tiwari, which I
made after some days. Before making the courtesy call, I communicated
through my Special Assistant to him that I intended to visit him at his
residence in the evening at 5:30 and enquired as to whether this would be
suitable to him. After Shri Tiwari had communicated that this would suit him,
it was only then that I visited him. I did not talk at all to him about any appeal
which might be pending with him. I had no such intention also. I was also not
aware whether any appeal was pending for hearing with him on the next day
of my visit.
The question for consideration is why has Shri Tiwari made the
factually false statements on the record? There is no doubt that the
controversy has been raised as a part of the design of some influential
public servants who do not want this Organization to play an effective
role in combatting corruption.

Since combatting corruption is the

main role of the Organization, an attempt to denigrate the image of the
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Organization cannot be countenanced with equanimity. I am fully
satisfied that Shri Tiwari has committed criminal contempt of the
Lokayukt by passing the aforesaid orders dated 22-8-07 and 19-9-07
which have received lot of publicity. This is a fit case where, having
regard to the peculiar features of the case, necessary evidence, both
documentary as well as oral, is brought on record. It may also be noted
that no official communication has been received by this Organization
pursuant to the aforesaid orders dated 22-8-07 and 19-9-07.
Accordingly, I direct that a case of criminal contempt be registered
against Shri P.P. Tiwari. Shri Shishir Kant Chaubey, legal Advisor-2
shall do the needful as stated above.

Ripusudan Dayal,
Lokayukt
3.10.2007"
Backdrop
5.

The Madhya Pradesh Special Police Establishment (SPE) has been constituted
under the provisions of Section 2 of the Madhya Pradesh Special Police
Establishment Act, 1947 for investigation of the offences mentioned in Section
3 thereof.

Briefly, the function of the SPE is to investigate the offences

punishable under the Prevention of Corruption Act, and also some specific
offences under the Indian Penal Code. The SPE has been declared as a Police
Station and investigates the cases on the basis of the FIRs filed either by any
person or on the information collected by SPE through source.
6.

A criminal case relating to demand of bribe was registered against one
Ramnarayan Rathore by the SPE and he was successfully trapped. After
investigation, challan was filed against him and the co-accused Devendra
Choudhary, in the court of the Special Judge, Mandsour on 29.9.2003. The
trial court acquitted the co-accused Devendra Choudhary but convicted
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Rathore under Section 13 (2) read with Section 13 (1) (d) of the Prevention of
Corruption Act and sentenced him to one year imprisonment and fine of
Rs.1,000/- vide judgment dated 29.8.2005. Against this judgment, he filed
appeal No.1019/2005 before the Hon’ble High Court of Madhya Pradesh at
Indore Bench. That appeal is still pending before the Hon’ble Court.
7.

Shri G.P. Singh, Deputy Inspector General of Police, posted in the SPE, has
been designated as the State Public Information Officer in respect of the SPE.
Shri D.G. Kapdeo, Director General of Police in the SPE has been designated
as the first Appellate Authority.

8.

Rathore filed two applications on 2.1.2006 before the Public Information
Officer seeking the following information under the Right to Information Act
2005:
"¼1½

Jh JhokLro lk- Dy.SP }kjk fnukad 5&4&02 dks VIik 'kkex<+ :i;s 1105@& ds
lac/a k esa dh xbZ fy[kk i<+h ,oa iz'ukoyh dh udy-

¼2½

nsohyky cnzh yky /kkdM+ dk fnukad 19&5&02 dk vkosnu i= dh udy ;g
dfFkr izdj.k fnukad 5&4&02 ls lacfa /kr gS 'kkex<+ VIik dk gS-

¼3½

yksdk;qDr egksn; dks fn;k x;k esjk vkosnu i= fnukad 16&6&03 dk tks
yksdk;qDr mTtSu iqfyl }kjk dfFkr izdj.k fnukad 5&4&02 ls lEcaf/kr gSA
izdj.k miiath;d dk;kZy; 'kkex<+ ftyk eUnlkSj dk gSA mDr f'kdk;r dh udy
,oa D;k funsZ'k gq;s gSA
mijksDr tkudkjh ds vykok eSa vfHkys[kksa dk Hkh voyksdu djuk pkgrk gw¡A"
These applications were rejected by the State Public Information

Officer on 28.1.2006 on the ground that the information sought was likely to
jeopardize the interest of prosecution and as such this information was not
liable to be provided in view of the State Government’s Notification No.F.1139-2005-1-9 dated 13.10.2005 issued under Section 24 (4) of Right to
Information Act, 2005.
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9.

Rathore filed an appeal on 20.2.2006 before the First Appellate Authority.
This appeal was not entertained since he did not pay the requisite fee
required under the provisions of the Madhya Pradesh Right to Information
(Fees and Appeal) Rules, 2005.

10.

On 24.3.2006, Rathore preferred second appeal before the Chief Information
Commissioner.

The same was registered as Appeal No.A/137/jklwvk/15-

2/Sehore/06.

The then Chief Information Commissioner Shri T.N.

Shrivastava dismissed the said appeal vide his order dated 4.5.2006 on the
ground that direction could not be issued to the Lokayukt Organization to
furnish the required information in view of the notification issue by the State
Government.

The learned Commissioner also recorded that Rathore had

submitted that the information was required to be submitted before the court
and observed that the documents could be procured, if necessary, by him by
making an application before the Hon’ble Court. The relevant portion of the
order reads as under:“vihydrkZ dk ;g dguk gS fd mUgsa ;g tkudkjh U;k;ky; esa

izLrqr djuk gS tks mUgsa ugha fey jgh gS A jkT; 'kklu dh vf/klwpuk ds vk/kkj
ij yksdk;qDr dk;kZy; dks ;g tkudkjh nsus ds fy;s ck/; ugha fd;k tk ldrk
ysfdu ;fn U;k;ky; esa bu nLrkostksa dh vko';drk gS rks U;k;ky; Lo;a
yksdk;qDr dk;kZy; dks funs'Z k nsdj izkIr dj ldrk gSA
¼Vh-,u-JhokLro½
eq[; lwpuk vk;qDr
4 ebZ] 2006"
11.

Thereafter on 14.6.2006 Rathore sought review of the order dated 4.5.2006.
Review application was rejected on 24.8.2006.

12.

Rathore again made application before the Public Information Officer on
18.9.2006. By this application, the following information was sought:

¼1½

vijk/k dzekad 90@02 esa fnukad 5-4-02 dks mi v/kh{kd Jh vkj-dsJhokLro lk- }kjk dh xbZ fy[kki<+h ftlesa eSua s dgk Fkk fd 1105@&
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:i;s fy;s gSa ,oa rqylhjke j.kNksM+ dk bUnkSj cSd
a dk ca/kd nLrkost mi
iath;d 'kkex<+ dk ugha gS izkfIr jlhn ns[ksa ¼;g ca/kd foys[k fnukad 1504-02 dks 'kkex<+ dk;kZy; esa vk;k gS½
¼2½

vijk/k dzekad 90@02 esa v/kh{kd] yksdk;qDr] mTtSu dks fnukad 19-05-02
dks fy[kk x;k i= ftlesa nsohyky us fy[kk gS fd **jkBkSj lk- dks dksbZ
fj'or ugha nh vkSj jkBkSj lk- us fj'or dh ekax ugha dh gS jkBkSj lk- ds
euk djus ij :i;s Vscy ij j[k fn;s gS*a *A

¼3½

esjs }kjk vijk/k dzekad 90@02 dh fu"i{k o tk¡p djkus dk yksdk;qDr dks
fnukad 16-06-03 dks fn;k x;k vkosnu&i=A
mDr vfHkys[k n.M izfdz;k lafgrk dh /kkjk 173 esa U;k;ky; esa is'k
djuk t:jh gksus ij is'k ugha dh vc eq>s mPp U;k;ky;] bankSj esa vihy
dzekad C.A. 1019@05 esa is'k djuk gS] U;k;fgr esa nsus dk d"V djs-a

¼4½
13.

esjs }kjk fnukad 14-03-06 dks yksdk;qDr egksn; dks fn;k x;k
vkosnu esa vc rd D;k dk;Zokgh gks jgh gSA

By this application virtually the same information was sought as had been
sought by the earlier applications dated 2.1.2006. First two documents, of
which he sought copies, were forged documents. The appellant had not
disclosed the existence of these documents before the Investigating Officer
during investigation.

These documents had not been produced during

prosecution evidence or when he was asked to enter his defence.

Even

existence of these documents was not asserted during cross-examination of
the prosecution witnesses before the trial court. If the documents had not
been forged and were relevant at the stage of appeal before the Hon’ble High
Court, it would have been natural for him to make an application before the
court for a direction to the SPE to file the same. The giving of copies of the
forged documents before the court would impede the process of prosecution.
14.

The application was rejected by the Public Information Officer on 25.9.2006 on
the ground that it would impede the process of prosecution. This order was
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confirmed by the First Appellate Authority by order dated 28.10.2006. The
said order was communicated to Rathore vide letter dated 30.10.2006.
15.

Thereafter, second appeal was filed by Rathore before the Chief Information
Commissioner on 16.11.2006. Along with the memo of appeal, he filed copies
of the first three documents. As a matter of fact, the first document was never
prepared during the investigation or otherwise by any officer of the trap party
and the second document was never received by the S.P. (SPE), Ujjain and,
therefore, it was not possible to supply copies of the same. Replies were
submitted by the Public Information Officer and the first Appellate Authority.
In reply, a plea was, inter alia, taken that information is not liable to be
furnished under the provision of Section 8 (1) (b) of the Right to Information
Act, since the matter is pending in the court and it cannot be denied that if
any information is given without the permission of the court, that might
amount to contempt of court. It was specifically mentioned that information
could not be given since the matter lies within the jurisdiction of the Hon’ble
Court and it will not at all be desirable to furnish the information under the
provisions of Section 8 (1) (b).

16.

Shri Tiwari allowed the second appeal vide his order dated 23.8.2007 and
directed the Public Information Officer to give Rathore the available
information and made the further observation that Rathore had been made to
wait for the information for an unduly long period even when the law was
clear and as such notice be issued to the Public Information Officer under
Section 21 of the Right to Information Act as to why penalty be not imposed
upon him.

He further directed the Government (Commissioner, Public
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Relations) to give wide publicity to his order. Subsequently, notice was,
accordingly, issued.
17.

The order dated 23.8.2007 passed by the CIC was challenged by the SPE in the
High Court of Judicature at Jabalpur vide Writ Petition No.13841/2007, inter
alia, on the following grounds: -

(i)

The order of the CIC is vitiated by non-consideration of relevant facts,
consideration of irrelevant facts, excess of jurisdiction vested in him and by
perversity of reasons and mala fides.

(ii)

The notification dated 13.10.2005 was issued by the State Government under
the provision of Section 24 (4) of the Right to Information Act. As such it had
statutory force. Whether the notification is valid or invalid is a question
which can be decided by the Hon'ble Supreme Court or the Hon'ble High
Court. The CIC is not a court of plenary jurisdiction.

(iii)

The order of the CIC is in violation of the principles of natural justice.

(iv)

While passing the impugned order, Shri Tiwari did not consider the fact that
the earlier CIC had rejected the appeal and also the review application. The
impugned order is in contravention of the settled principles and norms of
judicial discipline. Thus, the same is illegal and unsustainable in the eyes of
law.

(v)

The CIC held the notification to be invalid on the complaint received by him
from one Prakash Upadhayay, who had not sought any information under
the Right to Information Act. The complaint was not at all maintainable, since
the complainant had no locus standi, as he did not fulfil any of the
requirements stipulated in clauses (a) to (f) of sub-section (1) of Section 18 of

68
the Right to Information Act. Thus, Shri Tiwari entertained the complaint
without jurisdiction and with mala fide motive.
(vi)

When Shri Tiwari issued the direction for issue of notice to punish the Public
Information Officer contrary to the earlier decision of his predecessor, he
grossly abused his power. A person cannot go on making applications for the
same information again and again. Shri Tiwari was expected to know this
law and there is no doubt that he knew it, but he did not make a mention of
the order of the former CIC in his order.

(vii)

In any case the Public Information Officer was not required to give the
information applied for, in the light of the notification issued by the State
Government in exercise of the power conferred on it by sub-section (4) of
section 24 of the Act.

(viii) The application was mala fide and was made to impede the process of
prosecution. The CIC miserably failed to appreciate that the objective behind
Section 8 (1) (h) of the Act is, inter alia, to exclude interference in the
prosecution of offenders. If during investigation or prosecution, information
is asked for by an accused with respect to the offence committed by him and if
it is considered by the Investigating Officer that it would impede the process
of investigation or prosecution, it is his duty to refuse such information. An
accused has no right to make any representation before the Investigating
Agency during the pendency of his case before the court. If any person has
legitimate grievance that investigation or prosecution is not being conducted
properly and he needs some information for fair conduct of the case, nothing
prevents him from approaching the court and then the court has the
jurisdiction to take decision according to law. If the accused is allowed to get
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information at the stage of investigation or prosecution that may allow the
accused to create forged documents/evidence to rebut the case of the
prosecution. The accused has no right to tell the investigating agency or the
prosecuting agency as to how the case should be investigated or prosecuted.
His right is to approach the court and the court has the right to decide the
matter after giving an opportunity of being heard to both the parties. If the
information as requested by Rathore had been given to him, it would have
amounted to criminal contempt on the part of the Information Officer within
the meaning of Section 2 (c) (ii) of the Contempt of Courts Act, 1971. Since the
matter was pending in the Hon'ble High Court, it would have been in the due
course of judicial proceeding, that the applicant would have made an
application before the Hon'ble High Court and then the prosecution would
have the right to oppose it and then it would be for the court to take decision
in the matter. If the information had been given as per the wishes of Rathore,
the right of the prosecution to oppose the application and also the discretion
vested in the court whether to allow the information to be given or not would
have been prejudiced or interfered with. As such, it would have amounted to
prejudicing or interfering with the due course of the judicial proceeding. As
such the Information Officer would have committed Contempt of Court.
Further, this would also impede the process of prosecution of the offenders.
As such the information was not liable to be given under Clauses (b) and (h)
of Section 8 (1) of the Right to Information Act. It is in recognition of this well
established legal position that section 8 (1) (h) has been inserted and the
process of investigation and prosecution has been kept out of the purview of
the Act. The Chief Information Commissioner has no jurisdiction to interfere
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with the investigation or prosecution. In other words, the Chief Information
Commissioner cannot usurp the jurisdiction of the court under the pretext of
exercising jurisdiction which is not vested in him.
(ix)

The CIC does not have the jurisdiction to compel the Public Information
Officer to commit contempt of court.

(x)

Rathore himself had filed copies of the alleged documents which were being
sought by him, meaning thereby that the alleged documents were already in
his possession, but in spite of the same their copies were being insisted upon.
Naturally, that was with some ulterior motive or with a mala fide intention to
create false evidence. When an applicant has the original or copy of a
document, it cannot be said that he desires to obtain information under the
Act. He could not desire to obtain information, which he himself had. The
words "desires to obtain" in Section 6 (1) of the Act make the point absolutely
clear.

(xi)

The appeal is to be decided on the basis of the evidence on record. The stage
of cross-examination of the prosecution witnesses and the production of
defence witnesses was already over. Giving copies of the documents applied
for might help Rathore to create confusion.

(xii)

By issuing direction to the Public Information Officer for giving the
information sought by Rathore and by further threatening him to impose a
penalty on him for not having given the information earlier, Shri Tiwari has
committed grave Criminal Contempt of the Hon'ble High Court. His acts
constituted criminal contempt under the provision of Section 2 (c) (ii) and (iii)
of the Contempt of Courts Act, 1971 according to which doing any act
whatsoever which prejudices, or interferes or tends to interfere with the due
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course of any judicial proceeding, or interferes or tends to interfere with, or
obstructs or tends to obstruct, the administration of justice in any other
manner is a criminal contempt.
(xiii) The SPE is dealing with the cases relating to corruption in respect of the
public servants placed in very high positions like incumbent and former
Ministers, IAS officers and other officers who are in a position and who often
try to wield undue influence over the investigating agency in order that the
matters are dealt with by the SPE according to their wishes. The officers of
the SPE always have the apprehension that they may be victimised when they
go back to their parent cadre at the hands of the influential public servants
who may be carrying their grudge for long periods simply because they had
not succumbed to their wishes. The superintendence over the work done by
the SPE vests in the Lokayukt who has always been either a former Judge of
the Supreme Court or a former Chief Justice of a High Court. If in such a
situation, members of the SPE are interfered with in their work with respect to
investigation and prosecution, the members of SPE will suffer immensely and
the public cause will be hurt grievously. If they are found lacking in their
professional conduct, they may be taken to task by the Lokayukt. If they
displease the vested influential interest, they may be victimised at their hands.
The gravity of the problem is reflected by the fact that many posts in the SPE
are lying vacant and one of the causes is that good police officers are reluctant
to join the SPE as they have the apprehension of being victimised. The matter
is, therefore, of concern not only in one individual case but also about the
functioning of the whole Establishment. The order of CIC is calculated to
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adversely affect the effective functioning of the SPE in combating corruption
in high places.
(xiv) Shri Tiwari acted mala fide in issuing the show cause notice to the Public
Information Officer for imposing penalty. The issuance of the show cause
notice is absolutely bad in law. The required information was denied by the
Public Information Officer in the light of the exemption granted by the
Government and by no stretch of imagination the denial could be said to be
mala fide. In any case, it was not open to the Public Information Officer to say
that the notification dated 13.10.2005 was not valid. Even if Shri Tiwari was
of the opinion that the notification was bad, no such action could be taken by
him against the Public Information Officer.
18.

Shri Tiwari, before taking any action, ought to have appreciated that the
denial by the Public Information Officer had already been confirmed by his
predecessor and thus no such action could be taken. In any case there was
not even an iota of evidence available on record to infer that the denial was
mala fide and so no such inference could be drawn.

Shri Tiwari Committed Forgeries
19.

Thus, in the Writ Petition, the following pleas which have significant bearing
on these proceedings were taken before the Hon'ble High Court: -

(i)

Shri Tiwari acted in contravention of the provisions of Section 8 (1) (b) and 8
(1) (h) of the Right to Information Act and committed grave criminal
contempt of the Hon'ble High Court;

(ii)

The order of Shri Tiwari was vitiated by mala fides and there was absolutely
no reason available to him to issue show cause notice to the Information
Officer about the imposition of penalty;
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(iii)

The officers of the SPE are dealing with the cases relating to corruption
involving public servants holding very high positions, such as incumbent and
former Ministers, IAS Officers and other officers who are in a position to
wield undue influence over them and as such the officers have the
apprehension that they may be victimised when they go back to their parent
cadre, at the hands of the influential public servants. That is one of the causes
why many posts in SPE have been lying vacant for long periods;

(iv)

Shri Tiwari acted without jurisdiction in holding the notification dated
13.10.2005 invalid and issuing the directions in the nature of mandamus;

(v)

Shri Tiwari chose to ignore the decision of his predecessor by which he had
earlier rejected the application of Rathore for information and also the review
application.

20.

This Writ Petition was filed in the Hon’ble High Court on 26.9.2007. Some
newspapers including 'Dainik Bhaskar' Bhopal edition reported about this on
28.9.2007.

21.

After three days of the filing of the Writ Petition by the SPE, the newspapers
reported that a case of criminal contempt had been registered by the CIC
against the Lokayukt. Evidence on record substantiated by the attendant
circumstances unmistakably show that the noting dated 22.8.2007 and the
order dated 19.9.2007 both were forged by the CIC, Shri Tiwari after getting to
know the contents of the Writ Petition wherein it had, inter alia, been
mentioned that the CIC had no jurisdiction to hold that the notification dated
13.10.2005 was invalid and that he had committed contempt of the High
Court. Scanned copy of the page containing the forged noting dated 22.8.2007
is as follows: -

74

75

Scanned copy of the order dated 19.9.2007 is as follows: -
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The following factors need be noticed:
(i)

A bare look on the noting dated 22.8.2007 in hand marked by letters B & B1
would show that it was interpolated subsequently within the blank space
which was left in the ordinary course on the upper portion of the page while
taking computer print, such as found left on the two pages of the order dated
19.9.2007. Within that space two letters appear in print. On the upper left
portion the words are 'iwoZ i`"B ls' and after space of approximate two lines
under these words are ',&0814'. Effort was made to compress the writing
within these words.

The left side portion of the writing could be so

compressed, though unsatisfactory. As the writing proceeded from left to
right, the writing got slanted downwards and the date 22.8.2007 below the
signature of Shri P.P. Tiwari almost touched the subsequent order which
appears in the computer print of the same date i.e. 22.8.2007. Besides, the date
below the signature is not in straight line clearly showing that the reason was
to avoid overlapping over one signature that was already there below it. Left
hand side writing also touched the words ",&0814."
(ii)

The letters of the words in the interpolated noting in hand between B & B1
dated 22.8.2007 are smaller in size than those in the order dated 23.8.2007
which also appear on the same page. The spacing between the lines in the
forged noting was also narrower than in the order dated 23.8.2007.

(iii)

22.8.2007 was fixed for hearing of the case. The proceedings conducted on
that date are in computer print. The fact that the contents of the writing
between B & B1, which appear in hand, were not incorporated in the
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proceedings which were recorded in the computer print, clearly suggests that
the writing in question was interpolated subsequently.
(iv)

The words "iwoZ i`"B ls" and ",-0814" were undoubtedly printed by the
computer printer while printing the proceedings of 22.8.2007 or before the
proceedings of that date were computer printed. Therefore, undoubtedly, the
space covered between B & B1 was blank when these proceedings were
computer printed.

(v)

If the interpolated writing appearing between B & B1 had been recorded on
22.8.2007, the same would have naturally got publicity on that very date or
soon thereafter. The officers who were present at the time of the hearing were
not aware of the contents of the writing between B & B1. The fact that the
contents waited publicity till the Writ Petition was filed by the SPE on
26.9.2007 could not be a mere coincidence. Shri G.P. Singh whose statement
was recorded by the Legal Advisor was present along with some other
officers at the time of the hearing which took place on 22.8.2007 before Shri
Tiwari. He has stated on oath that after the proceeding of 22.8.2007 had been
printed on computer and when he (Shri G.P. Singh) made his signature
thereon the space above the order recording the proceeding was blank and
the noting recorded in hand between B & B1 had not be written thereon.
Further in pursuance of the direction given in that order, wide publicity was
given of the order dated 23.8.2007 but the contents of the hand-written noting
marked B & B1 were neither published nor told to anybody.

(vi)

There was nothing new in the order dated 19.9.2007 which could not be
incorporated in the interpolated noting dated 22.8.2007 between B & B1. This
also shows that the noting between B & B1 was interpolated subsequently.
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Some more details were given in the order dated 19.9.2007 than what they
had been given in the interpolated noting dated 22.8.2007. It is difficult to
believe that memory of Shri P.P. Tiwari got sharpened with the efflux of time.
(vii)

It is usual that if two orders are passed on the same date, the words "later on"
or some such other words are used on the top of the later order indicating that
the later order was also passed on the same date. No such words appear over
the order dated 22.8.2007 recording the proceedings of that date in computer
print.

(viii) Shri Tiwari got unnerved after getting to know the contents of the Writ
Petition and so in view of the charge of contempt of the High Court made in
the Writ Petition, he decided to make allegations of contempt against the
Lokayukt by way of strategy so that the embarrassment which might be
caused to him by the charge levelled in the Writ Petition might be blunted to
some extent by levelling similar charge of contempt against the Lokayukt.
For doing so, he found the visit of the Lokayukt to his residence handy and
chose to use this insignificant fact as the foundation stone for raising the
imaginary superstructure of contempt which was never committed.
However, the difficulty was that the visit had taken place more than one
month earlier. As such he chose to make a brief mention about it in the
interpolated noting marked between B & B1 by using the blank space above
the already existing computer printed order dated 22.8.2007 recording the
proceedings of that date and to make a detailed mention about it on the last
page of the order sheet as of 19.9.2007 where he referred to the interpolated
noting dated 22.8.2007 in an attempt to explain the undue delay.
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(ix)

Both the interpolated noting dated 22.8.2007 and the order dated 19.9.2007 are
so unsatisfactory in contents that read as a whole or singly they do not make
any sense. A contempt proceeding is a serious matter and no authority would
initiate such a proceeding without due application of mind.

In the

interpolated noting dated 22.8.2007, Shri Tiwari had stated that the Lokayukt
had come to him with the purpose of influencing him. He did not specify
who was to be influenced and in which respect and in what manner. A
simple visit cannot be termed by any stretch of imagination to be a contempt,
particularly when it has been made after getting appointment. In the order
sheet dated 19.9.2007, Shri Tiwari has stated that the Lokayukt visited him on
21.8.2007 i.e. one day prior to the date of the hearing and that was his first
visit, as he had never visited him earlier. If a Judge goes to meet another
Judge one day prior to the date of hearing, it may carry an impression as if the
visit had been made to influence the judgment of the latter. However, if the
visit had been made as a return visit in consequence of the two earlier visits
made by the latter, one in the office of the former by seeking appointment and
the other at his residence even without seeking appointment by simply
walking on foot, that would give a different impression. Since in this case
Shri Tiwari has chosen to conceal the material fact that he had earlier made
two visits to the Lokayukt and simply chose to say that the Lokayukt made
the first ever visit to him, that amounted to a statement of half truth. Halftruth concealing the material fact is more dangerous than total falsehood. The
fact that Shri Tiwari had to take shelter of falsehood, gives an idea about his
mental state that he was struggling hard to somehow make such a record as
would help him to get out of the problem caused by the Writ Petition.
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(x)

Shri Tiwari has also stated in his order dated 19.9.2007 that Justice Dayal
wanted to talk to him in respect of the appeal pending with him and asked
the former about his opinion. This is some what contradictory. If Justice
Dayal had asked him for his opinion there remained no question of his merely
wanting to talk. The fact that he recorded that Justice Dayal wanted to talk to
him about the appeal implied that there was no talk about the appeal.
Though he has also stated that Justice Dayal asked him about his opinion, he
has chosen to keep silence as to how he answered the query.

The

inconsistency gives an indication of the inner conflict between the two mental
streams which were tormenting Shri Tiwari - one originating from the soul
truth that nothing of the sort was at all discussed and the other arising from
the instinct to hurt by inventing a cause for the controversy making an
allegation of contempt.

When the strong desire to cause hurt by doing

something wrong does not correspond with the true inner voice, they both try
to manifest in outward physical action which is marked by inherent
contradiction since when there is conflict between the truth and the falsehood,
truth is often a poor competitor in the market place of ideas. But this is only a
temporary phase, as subsequently when the confusion arising from the
inherent inconsistencies is removed, truth reveals itself like sunshine.
(xi)

The order dated 19.9.2007 also states that the Lokayukt had expressed to Shri
Tiwari that if Right to Information Act was made applicable, inquiry under
the Lokayukt Act or the investigation by the SPE would become difficult. The
statement is a total lie, outlandish and a great forgery.
The Parliament has already taken care of the difficulties which
may be faced by the investigating or prosecuting agencies by making

82
adequate provisions in clauses (b) and (h) of Section 8 (1) of the Right to
Information Act.

Clause (b) exempts, inter alia, the information, the

disclosure of which may constitute contempt of court. As such, disclosure in
respect of a proceeding which is pending in a court is also exempt. If an
information is needed in respect of a judicial proceeding pending in a court,
the party needing the information may, in the due course of judicial
proceeding, make an application before the court, then it is the right of the
opposite side to oppose the application and thereafter it is for the court to take
decision on the matter.

To interfere with the due course of a judicial

proceeding amounts to contempt of court under Section 2 (c) (ii) of the
Contempt of Courts Act, 1971.
It would be relevant to refer to the Full Bench decision of the
Central

Information

Commission,

New

Delhi

in

Appeal

No.CIC/AT/A/2006/00586 decided on 18.9.2007. The Commission said:
"49. It is our conclusion, therefore, that given that a judicial authority
must function with total independence and freedom, should it be
found that an action initiated under the RTI Act impinges upon the
authority of that judicial body, the Commission will not authorize the
use of the RTI Act for any such disclosure requirement. Section 8 (1)
(b) of the RTI Act is quite clear, which gives a total discretion to the
court or the tribunal to decide as to what should be published. An
information seeker should, therefore, approach the concerned court
or the tribunal if he intends to have some information concerning a
judicial proceeding and it is for the concerned court or the tribunal to
take a decision in the matter as to whether the information requested
is concerning judicial proceedings either pending before it or decided
by it can be given or not."
Furthermore, clause (h) exempts information, which would
impede the process of investigation or apprehension or prosecution of
offenders. This clause exempts the information relating to the process of
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investigation or prosecution of offenders and protects the SPE from
unnecessary interference at the hands of the accused persons.
In view of both these clauses, notification dated 13.10.2005 is of
little significance.

It also needs be mentioned that SPE or the Lokayukt

Organization did not initiate the process of issue of the notification. It was the
State Government that initiated the process. The copy of the relevant note
sheet of the Government is extracted below: "fo"k; %&

lwpuk ds vf/kdkj vf/kfu;e] 2005 ds lac/a k esAa
&&&&&&&

lwpuk ds vf/kdkj vf/kfu;e&2005 ds lac/a k esa dkSu&dkSu lh
tkudkjh@nLrkost xksiuh; j[ks tkus gS] bl lac/a k esa foHkkx dh Vhi fnukWd
a 19-92005 }kjk vkids laxBu dh tkudkjh pkgh xbZ gSA
mDr lac/a k esa tkudkjh vkt fnukWd
a rd vizkIr gSA d`i;k vkids laxBu
dh tkudkjh 'kh?kzkfr'kh?kz bl foHkkx dks miyC/k djkus dk d"V djsAa
¼,l-,l- caly½
mi lfpo
lkekU; iz'kklu foHkkx1- lfpo]
yksdk;qDr laxBu] Hkksiky
2- egkfuns'kd]
jkT; vkfFkZd vijk/k vUos"k.k C;wjks
3- eq[; rduhdh ijh{kd
¼l½ laxBu] HkksikyA"
Furthermore, the notification dated 13.10.2005 reads as under: "No.F-11-39-2005-1-9- In exercise of the powers conferred by sub
section (4) of the Section 24 of the Right to Information Act 2005, the
State Government hereby excludes application of the provisions of the
said act of the following intelligence and security agencies: (1)
(2)
(3)
(4)

M.P. Economic Offence Wing (E.O.W.)
Criminal Investigation Department (C.I.D.)
Special Branch (Police Head Quarter) and matters dealt with CSection Home Department.
Special Armed Forces (S.A.F.)
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(5)

Investigation/inquiry by the Lokayukta, related to cases of
public servants regarding income disproportionate to their
known sources of matters/relating to their Investigation etc.,
which are likely to jeopardise the interest of prosecution."
This notification clearly shows that it does not expand the scope

of the exemption beyond what is covered under clauses (b) and (h) of Section
8 (1) of the Right to Information Act.
In this context, it is inconceivable that the Lokayukt would say
that it would become difficult for the Lokayukt Organization and the SPE to
do their work with respect to inquiries or investigations, if the Right to
Information Act is made applicable to them.
It appears that allegation about the notification has been made
by Shri Tiwari in his order dated 19.9.2007 in an attempt to counter the
allegation made in the Writ Petition that if the order passed by Shri Tiwari is
allowed to stand, that would adversely affect the effective functioning of the
SPE in combating corruption.
(xii)

Though, in his order dated 19.9.2007 Shri P.P. Tiwari has stated that the
Lokayukt interfered with the judicial proceeding pending with him, there was
no factual foundation laid in either the interpolated noting dated 22.8.2007 or
the order dated 19.9.2007.

An invidious attempt was made by him to

somehow create a factual foundation, but he was unable to do so. In fact,
neither the visit of the Lokayukt was in an attempt to affect his decision nor
was there any discussion about the matter pending in appeal with him.
It would be relevant to mention that nearly 400 cases in which
challans were filed by the SPE are pending before the Special Judges and 930
cases (Appeals, Revisions, M.Cr.C and Others) are pending in the High Court.
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It would be difficult for anyone to believe even if fantasy is allowed to run riot
that the Lokayukt would go about influencing judgment of the CIC in a petty
case under the Right to Information Act, in which he has absolutely no
personal interest.
(xiii) The State Information Commission or the Chief Information Commissioner is
not a court within the meaning of the Contempt of Courts Act. As such CIC
has no jurisdiction to initiate an action for contempt. Shri Tiwari has stated in
his order dated 19.9.2007 that the State Information Commission is a tribunal.
As held in State of Uttar Pradesh v. Ratan Shukla, AIR 1956 Allahabad 258 in
para 13 "there is a distiction between a court and a tribunal though some
tribunals are also courts." The court should be either court in the strict sense
of the term or should be a deemed court as per the provisions of the relevant
statute in the same manner as the Lokayukt or the Up-Lokayukt is deemed to
be a court within the meaning of the Contempt of Courts Act, 1971, by virtue
of sub-section (3) of section 11 of the Madhya Pradesh Lokayukt Evam UpLokayukt Adhiniyam, 1981 which reads as under: "(3) The Lokayukt or Up-Lokayukt shall be deemed to be court within the
meaning of Contempt of Courts Act, 1971 (No. LXX of 1971)."
The fact that Shri P.P. Tiwari himself did not proceed further
after saying that contempt had been committed, further strengthens the
inference that he was himself aware that he has no jurisdiction to take any
action as per the provisions of the Contempt of Courts Act and he was
actuated by sheer malice and some other questionable extraneous
considerations that he chose to create controversy by making the noting dated
22.8.2007 in hand and by the order 19.9.2007.
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(xiv) The last sentence of the order dated 19.9.2007 states that consideration for
further action is reserved.

Judgment or order is reserved by a court or a

tribunal when the matter has been heard but cannot for any legitimate reason
be decided soon after the conclusion of the hearing. There is no question of
reserving a matter for further consideration where no party has been heard
and the matter is to be decided by the court or the tribunal suo motu. If Shri
Tiwari genuinely believed that contempt had been committed on 21.8.2007,
the relevant question to ask is as to what could be the rationale behind
recording the same fact twice:
22.8.2007 and again on 19.9.2007?

Once in the hand written noting dated
This further strengthens the conclusion

that the reason was to create and perpetuate controversy. To abuse judicial
powers in a blatant manner amounts to serious misconduct apart from grave
criminal offence.
(xv)

It would be relevant to mention that until 4.10.2007 there were three Public
Information Officers and two First Appellate Authorities in the Lokayukt
Organization including the SPE. Shri G.P. Singh, DIG, SPE, is the Public
Information Officer and Shri D.G. Kapdeo, DG, SPE is the First Appellate
Authority designated for the SPE Shri N.S. Johri, Executive Engineer and Shri
Rajendra Singh, Deputy Secretary are the designated Public Information
Officers for the Technical Section and Enquiry and Report Section
respectively.

Shri Satish Chandra Mishra, Secretary of the Lokayukt

Organization is the First Appellate Authority for both these Sections.
These Public Information Officers and the First Appellate
Authorities are statutory authorities and work as per the provisions of the
Right to Information Act and they are not required to make any reference to
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the Lokayukt in respect of the matters arising out of the applications to obtain
information under the provision of Section 6 of the Right to Information Act.
(xvi) Other allegations made in the order dated 19.9.2007 are not only factually
incorrect but also irrelevant and made by way of embellishment.
22.

It would be worthwhile to explore as to what made Shri Tiwari indulging in
creating this precedent. It appears that reasons could be only two: one that he
wanted to invent something which could help him in being relieved of the
extreme embarrassment which, he felt, would be caused to him by the writ
petition which had been filed by the SPE on 26.9.2007, second that he wanted
to serve the purpose of handful of the public servants holding high positions,
such as incumbent and former Ministers, M.Ps, MLAs, Municipal
Corporators, IAS Officers, IPS Officers, IFS Officers and other officers who do
not want that the Lokayukt Organisation or the SPE should be able to play an
effective role in combating corruption. Following table would show that the
number of cases disposed of by the Special Judges under the Prevention of
Corruption Act which had been instituted by the SPE as also the rate of
conviction has been steadily on the increase:
Year

Cases decided by
Special Court

Number of Cases
Convicted

Number of
Cases Acquitted

Rate of
Conviction

2002-03

74

34

40

45.9%

2003-04

115

51

64

44.3%

2004-05

154

62

92

40.2%

2005-06

176

96

80

54.5%

2006-07

255

169

86

66.2%

88
After 1st January 2004, 9 criminal cases were registered against
incumbent or former Ministers, 3

I.A.S. Officers, 1

I.P.S. Officer and 1

Corporator; challans were filed against 6 incumbent or former Ministers, 1
Member of Parliament, 17 I.A.S. Officers, 6 I.P.S. Officers, 3 I.F.S. Officers
and 1 Corporator. One I.A.S. Officer has been punished with two years'
imprisonment and also fine by the Special Judge on 12.4.2007. Further, 1238
cases were received by the SPE in the month of December 2006 from the State
Government in respect of financial irregularities committed by the officers
and employees of the Madhya Pradesh Khadi Gram Udyog Board, Bhopal in
the sanction of loans and in the performance of duty for recovery of the loan
amounts. As a result of the action taken by the SPE, about Rupees Two Crore
were recovered towards the repayment of the loan amounts and 10 criminal
cases have been registered against some of the officers and employees of the
Board. Further, action was initiated against 3 incumbent or former Ministers,
6 I.A.S. Officers, 1 Mayor, 49 Corporators and 36 other very important public
servants after inquiry by the Lokayukt Organization.
23.

Many important posts are lying vacant in the Special Police Establishment for
long periods. Following table would give an idea about this as on 01.10.2007:

Sanctioned Posts of Special Police stablishment & Vacancy Position as
on 01-10--2007
S.N.

POST

1

Director
General
Inspector
General

2

Sanctioned
Posts

Filled
up

1
1

Vacancy

1
-

1

Vacant From

Vacant from
08-08-2006
(Though literally the post has
been lying vacant from8-8-
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06, virtually it has been lying
vacant for about three years
from 12-2-2004, when it fell
vacant. Only for two short
spells from 5-5-2005 to 2211-2005 and from 4-3-2006
to 7-8-2006, two officers
were
appointed.
They
remained on leave for 150
days from 13-6-2005 to 2-72005, 22-8-2005 to 21-112005 and from 17-4-2006 to
29-4-2006, 10-7-2006 to 3-82006.Therefore, total working
of both these officers was
only 192 days including
casual leave. Undoubtedly
they could not have made any
contribution for the proper
working of the organization
and that must be the reason
that they quit the post after
short periods. This clearly
shows that even for these two
short periods unsatisfactory
persons were appointed).

3

Deputy
Inspector
General
S.P.
Deputy
Director
Prosecution
Spl.
Public
Prosecutor

2

1

1

7
1

7
-

1

8

5

3

7

D.S.P.

26

14

12

8

Inspector

41

30

11

9

Sub Inspector

6

1

5

10

Head

26

24

2

4
5

6

Vacant from 05-09-07

-

Vacant from 30-9-07

Vacant from
25-2-06, 3-4-07, 13-407,
Vacant from
4-10-05, 28-11-05, 243-06, 13-4-06, 21-6-06,
11.11.06, 5-2-07, 8-2-07,
31-5-07,14-6-07, 14-607,30-9-07
Vacant from
31-12-05, 28-2-06, 3-406 , 3-4-06, 27-6-06, 47-06, 24-11-06, 15.3.07,
20-4-07, 24.7.07,27-9-07
Vacant from
20-11-05, 23-6-06, 297-06,
29-7-06,12-7-07
Vacant from
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11

12

Constable
Constable

Constable
Driver

109

98

11

14

10

04

3-5-07, 31-7-07
Vacant from
23-7-05, 11-5-05, 315-06, 30-6-06, 14-8-06,
27-2-07,31-3-07,31-507,13-6-07,24-6-07,249-07
Vacant from
21-12-98, 9-6-04, 31-1205,
2-2-06,

(This table is updated every month on Lokayukt's Website)
24.

One of the difficulties which was faced by the SPE when Shri P.P. Tiwari was
the Principal Secretary, Law and Legislative Affairs Department was that
sanction under section 19 of the Prevention of Corruption Act was not
forthcoming in many cases within the time limit prescribed by the Supreme
Court in Vineet Narain's case (AIR 1998 SC 889) which is three months and
when consultation is required with the Attorney General or any other law
officer in the Attorney General's Office, additional time of one month may be
allowed. The time limit prescribed by the Supreme Court was flagrantly
violated. The SPE put the list of such cases on the organisation’s web site
quoting the exact words of the directive of the Hon'ble Supreme Court in
Vineet Narayan and also went on constantly reminding the government
pointedly that the directions of Hon'ble Supreme court were being violated.

25.

Even in cases, which were to be forwarded to the Central Government for
sanction, the matters remained pending with the State Government for
several years. To give only one instance, in Cr.No.57/2001, a letter was sent
to the State Government on 1.7.2003 for sanction under Section 19 of the
Prevention of Corruption Act for the prosecution of Shri Semwal, a member
of the Indian Administrative Service. Sanction was to be granted by the
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Central Government, being the competent authority. The State Government
was simply to forward the papers to the Central Government. This request
was followed by seven reminders. Thereafter, by letter dated 25.1.2005, the
State Government informed the S.P.E. that before intimating the Government
of India about the stand of the State Government, it would be necessary to get
the version of Shri Semwal and since Shri Semwal would have to look into the
records before he could submit his version and also because Shri Semwal was
abroad for training, it would take time to take decision in the matter. This
stand of the State Government was totally untenable in law, since grant of
sanction is an administrative act and the competent authority has to consider
the matter on the basis of the material collected during investigation and
placed before the sanctioning authority. Principles of natural justice do not
apply in the discharge of such duty by the competent authority. A detailed
note of the Lokayukt dated 25.2.2005 was sent to the State Government and it
was pointed out that having regard to the legal position settled by the
Supreme Court in Vineet Narain's, case it is the constitutional obligation of
every public functionary to faithfully comply with the directives of the
Supreme Court and there should be no further delay in forwarding the matter
for consideration to the Government of India.
26.

This letter was followed by 12 reminders. Thus, in all 19 reminders were sent.
But the State Government did not send the papers to the Central Government
for sanction. After the Supreme Court delivered judgment in Prakash Singh
Badal's case, (2007) 1 SCC 36 on 6.12.2006, decision for filing the challan
without sanction was taken. Challan was to be filed on 24.1.2007. One day
prior thereto, i.e., on 23.1.2007 a communication was received from the State
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Government refusing sanction under Section 197 (1) of the Code of Criminal
Procedure 1973 for the offence under section 120-B IPC. It is important to
note that no sanction had been sought under 197 (1) for the offence under
section 120-B IPC, because in a number of decisions including Prakash Singh
Badal's case, the Supreme Court had held that such an offence could by no
stretch of imagination by its very nature be regarded as having been
committed by any public servant while acting or purporting to act in
discharge of official duty. The State Government themselves had taken the
view several times earlier that sanction was not required under Section 120-B
IPC. Even then such a letter refusing sanction under Section 197 (1) Cr.P.C.
was sent. Therefore, charge sheet was filed without sanction on 24.1.2207 (full
details available on Website). This gives an idea of the obstacles, which are
being faced by the SPE in dealing with the cases of influential public servants.
It is on account of the insulation, which the officers of the SPE get on account
of the vesting in the Lokayukt of the superintendence over the investigation
done by them that they are able to function in accordance with law and the
binding case law.
27.

It is this insulation, which is sought to be made ineffective by some highly
placed public servants.

Conclusion
28.

This is a case of gross criminal contempt of the Lokayukt committed by Shri
P.P. Tiwari by forging his hand-written note dated 22.8.2007 and the order
dated 19.9.2007. Judicial records are sacrosanct and it is the paramount duty
of every judicial authority to maintain their sanctity. To violate this sanctity
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by tampering with them in order that the other judicial authority may be
incapacitated in discharging its constitutional and statutory duties is a gross
misconduct, apart from serious crime.

Forgery has been committed in a

twofold manner: one that false allegations about contempt have been made
and the other that both the hand-written note dated 22.8.2007 and the order
dated 19.9.2007 have been antedated.

The intention was to make the

Lokayukt Organisation ineffective in its role of combating corruption amongst
the highly placed public servants. Thus, a strong prima-facie case is made out
against Shri P.P. Tiwari for initiating action against him under section 15 read
with section 2(c) (i) of the Contempt of Courts Act, 1971. This is a case where
action deserves to be taken. Where taking action is the duty, inaction is not
the option.
29.

Therefore, notice be issued to Shri Padam Pani Tiwari giving him one month's
time from the date of the service of the notice for showing cause why
reference be not made to the Hon'ble High Court for taking action against him
for doing acts which tended to scandalise and lower the authority of the
Lokayukt.

(Ripusudan Dayal)
Lokayukt
11.10.2007
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COPY OF LETTER DATED 23/10/2007 SENT TO
SECRETARY, VIDHAN SABHA, BHOPAL.
To,
Mr. Qazi Aqlimuddin,
Secretary, Vidhan Sabha,
Bhopal
Sub: Intimation of breach of privilege.
Ref: Your letter nos.21282, 21283, 21284, 21285 & 21286/fo-l-/fo'ks"kk-/07
dated 15th October 2007 and letter nos.21631, 21632, 21633,
21634, 21635 & 21636/fo-l-/fo'ks"kk-/07 dated 17th October 2007.
-----

The undersigned has received the above referred letters sent by you to
the Hon'ble Lokayukt, Madhya Pradesh, Shri Ramanand Shukla, then Secretary, Ms.
Vibhawari Joshi, Legal Adviser in the Lokayukt Organisation, DIG, Special Police
Establishment, S.P., Special Police Establishment (Lokayukt Organisation), Officer
incharge of the Special Police Establishment along with copies of the letters sent by
the Hon'ble Members of the Legislative Assembly Ms. Archna Chitnis, Shri Lavkesh
Singh, Shri Jalim Singh Patel, Ms. Saroj Bachchan Naik and Shri Gajraj Singh dated
10.10.2007, 10.10.2007, 11.10.2007, 12.10.2007 and 15.10.2007 respectively, giving
intimation about the alleged breach of privilege of the legislative assembly, in
relation to enquiry case no. ER-122/06 of the Lokayukt Organisation.

The

allegations, in brief, are that the enquiry has been conducted in a malafide manner
with a view to lower the image of the Legislative Assembly Secretariat and the
Hon'ble Speaker, as a result of which FIR has been registered in the Special Police
Establishment (hereinafter referred SPE) against the Secretary and Deputy Secretary
of the Secretariat of the Legislative Assembly and some others in a wrongful manner.
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It is further alleged that publicity about this case has brought the Assembly and the
Assembly Secretariat into disrepute.
2.

On instructions and with the approval from the Hon'ble Lokayukt and without

prejudice to our constitutional and legal rights to accept the contents of the letters
referred above, in public interest and in the interest of transparency of all actions by our
Organization, I place the following constitutional, legal and factual position for
information.
I. Privileges of the Legislative Assembly
3.

As per Chapter XI of the 'Practice and Procedure of Parliament' (Fifth Edition) by

M.N. Kaul and S.L. Shakdher at page 211 in interpreting parliamentary privileges,
"regard must be had to the general principle that the privileges of Parliament are
granted to members in order that "they may be able to perform their duties in
Parliament without let or hindrance". They apply to individual members "only
insofar as they are necessary in order that the House may freely perform its
functions.

They do not discharge the member from the obligations to

society which apply to him as much and perhaps more closely in that
capacity, as they apply to other subjects". Privileges of Parliament do not
place a Member of Parliament on a footing different from that of an ordinary
citizen in the matter of the application of laws unless there are good and
sufficient reasons in the interest of Parliament itself to do so".
"The fundamental principle is that all citizens, including members of
Parliament, have to be treated equally in the eye of the law. Unless so
specified in the Constitution or in any law, a member of Parliament cannot claim
any privileges higher than those enjoyed by any ordinary citizen in the matter of
the application of law."
4.

So, in the matter of the application of laws, particularly, the provisions of the

Madhya Pradesh Lokayukt and Up-Lokayukt Act, 1981 (hereinafter referred as the Act)
and the Prevention of Corruption Act, 1988, in so far as the jurisdiction of the Lokayukt
or the Madhya Pradesh Special Establishment is concerned, all public servants (except
the Speaker and the Deputy Speaker of the Madhya Pradesh Vidhan Sabha for the
purposes of the Lokayukt Act.) fall in the same category and cannot claim any privilege
more than an ordinary citizen to whom the provisions of the said Acts apply.
5.

Kaul and Shakdher further state at pages 213-214:
"Article

105(3)

was

amended

by

the

Constitution

(Forty-fourth

Amendment) Act, 1978. Section 15 of the Constitution (Forty-fourth Amendment)
Act, 1978, which came into force with effect from 20 June, 1979 provides that in
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other respects, the powers, privileges and immunities of each House of
Parliament, and of the members and the committees of each House, shall be
such as may from time to time be defined by Parliament by law, and until so
defined, shall be those of that House and of its members and committees
immediately before the coming into force of Section 15 of the Constitution (Fortyfourth Amendment) Act, 1978. Privileges enjoyed by Parliament as on 20 June
1979, have thus been specified as the period of reference and specific mention of
the House of Commons has been omitted. The purpose of this amendment, as
stated by the then Law Minister while replying to the discussion on the
Constitution (Amendment) Bill, was that "a proud country like India would like to
avoid making any reference to a foreign institution in its own solemn
constitutional document".

The amendments made in the article 105(3) and

194(3) were, however, of verbal nature and the position remains basically the
same as on 26 January, 1950.
No comprehensive law has so far been passed by Parliament to define the
powers, privileges and immunities of each House, and of the members and the
committees thereof. In the absence of any such law, the powers, privileges and
immunities of the House, and of the members and the committees thereof,
continue to remain in actual practice the same as those of the House of
Commons, U.K., and of its members and committees, at the time of the
commencement of the Constitution."
6.

The then Speaker Mavalankar while addressing the conference of the Presiding

Officers at Rajkot on 3rd January 1955 observed:
"The simple reply to this is that those privileges which are extended by the
Constitution to the Legislature, its members, etc. are equated with the privileges
of the House of Commons in England. It has to be noted here that the House of
Commons does not allow the creation of any new privileges; and only such
privileges are recognized as have existed by long time custom." (Page-217)
7.

At pages 219-220, Kaul and Shakdher have referred to the main arguments that

were advanced in favour of codification by the Committee of Privileges of the Tenth Lok
Sabha, some of which are as under: (i)

Parliamentary privileges are intended to be enjoyed on behalf of the
people, in their interests and not against the people opposed to their
interests;

(iii)

the concept of privileges for any class of people is anachronistic in a
democratic society and, therefore, if any, these privileges should be the
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barest minimum--only those necessary for functional purposes--and
invariably defined in clear and precise terms;
(iv)

sovereignty of Parliament has increasingly become a myth and a sallacy
for, sovereignty, if any, vests only in the people of India who exercise it at
the time of general elections to the Lok Sabha and to the State
Assemblies;

(v)

in a system wedded to freedom and democracy--rule of law, rights of the
individual, independent Judiciary and constitutional government--it is only
fair that the fundamental rights of the citizens enshrined in the
Constitution should have primacy over any privileges or special
rights of any class of people, including the elected legislators, and
that all such claims should be subject to judicial scrutiny, for situations
may arise where the rights of the people may have to be protected even
against the Parliament or against captive or capricious parliamentary
majorities of the moment;

(vi)

the Constitution specifically envisaged privileges of the Houses of
Parliament and State Legislatures and their members and committees
being defined by law by the

respective Legislatures and as such the

Constitution-makers definitely intended these privileges being subject to
the fundamental rights, provisions of the Constitution and the jurisdiction
of the courts;
(viii)

in any case, there is no question of any fresh privileges being added
inasmuch as (a) under the Constitution, even at present, parliamentary
privileges in India continue in actual practice to be governed by the
precedents of the House of Commons as they existed on the day our
Constitution came into force; and (b) in the House of Commons itself,
creation of new privileges is not allowed.

8.

At pages 220-221, Kaul and Shakdher have referred to the main arguments

against codification by the academic circles and the Press, one of which is as under:
(vii)

The basic law that all citizens should be treated equally before the law
holds good in the case of members of Parliament as well. They have the
same rights and liberties as ordinary citizens except when they perform
their duties in the Parliament. The privileges, therefore, do not, in any
way, exempt members from their normal obligation to society which
apply to them as much and, perhaps, more closely in that as they
apply to others.
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9.

At page 223 Kaul and Shakdher have referred to the important privileges as (i)

Privileges specified in the Constitution, (ii) Privileges specified in Statutes, (iii) Privileges
specified in the Rules of Procedure and Conduct of Business of the House, and (iv)
Privileges based upon Precedents.
10.

In Special Reference No. 1 of 1964 (1965) 1 SCR 413 the Hon'ble Supreme

Court observed that the powers of the legislature have to be found in Article 194(3) and
that provision is the sole foundation of the powers, and no power which is not included in
it can be claimed by the House.

11.

It would be clear from the above discussion that the House of Commons did

not enjoy any privilege, at the time of the commencement of the Constitution, of a
nature that may have the effect of restraining any enquiry or investigation against
the Secretary or the Deputy Secretary of the Legislative Assembly. There is no
privilege which prohibits action of registration of a case against such officers by an
authority who has been empowered by the legislature to investigate the cases
relating to corruption and bring the offenders to book, simply because the officers
happen to belong to the office of the Hon'ble Speaker of the Legislative Assembly.
The law does not make any differentiation. As such, the initiation of action does not
and cannot amount to a breach of privilege of the Legislative Assembly, which has
itself conferred powers in the form of a statute to eradicate the menace of corruption.
As such, no privilege is available to the Legislative Assembly in the facts of this case.
II. Role of Lokayukt and SPE
12.

The people of India, have given to themselves a magnificent Constitution

securing the specified inalienable fundamental rights and setting for themselves the
various lofty goals enumerated in the various Directive Principles of State Policy to
be achieved through the agencies of the Legislature and the Executive Government.
The conferment of the powers in the public servant carries with it the duty to
perform the functions with utmost honesty and fairness so as to serve the people in
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whom vests the Sovereign Power, and who are entitled to the various services from
the State by good governance free from Corruption in order that, while observing
the highest ethical standards, they may make sincere efforts for the improvement of
their own life and the lives of the fellow citizens.
13.

It is universally recognized that corruption is a threat not only to

administration and development but also to social structure, democratic values and
the rule of law. It has ramifications not confined to the geographical area to the
Nation but beyond. The United Nations Conventions against Corruption which was
adopted by the UN General Assembly on 31st October 2003 has expressed serious
concern about the problems and the threats posed by corruption to the stability and
security of the societies.

Corruption undermines the rule of law, democratic

institutions and values and thereby jeopardizes sustainable development of a nation.
It eats into the resources which the society needs for its development. There is a close
nexus between corruption and other forms of crime, in particular, organized crime
and economic crime, including money laundering.
14.

It is trite to say that corruption and mal-administration go together. As such

corruption has to be fought with determination, which requires political will.
Corruption is bad at every level. However, corruption at the higher level or amongst
the public servants occupying high positions, capable of wielding considerable
influence over the agencies charged with the function of combating corruption is
more dangerous than at the lower level. Corruption at the high levels makes the
whole system ugly and inefficient.
15.

Dr. A.P.J. Abdul Kalam, the then President of India, while

inaugurating the National Seminar on Delay in the Administration of
Criminal Justice, organized by the Indian Law Institute, New Delhi on 17th
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March 2007 expressed a very important point about criminal justice. The
point is "If real criminals in our society are left without punishment for
many years, because of delay in criminal justice for various reasons, it
will indeed result in multiplication of number of people taking to criminal
acts."

While thinking aloud about the solution, Dr. Kalam found "some

basic facts:
(a)

(b)

Those who are in power and are enjoying power in the above
context, by themselves do not have any reason to change the
system. They will even resist changes.
Coming to ordinary powerless citizens by their very nature of
lives, they cannot do much, because the very power system
will punish them if they raise their voice. Therefore, generally
citizens are resigned to their fate. When occasionally few
young whistleblowers who are keen to correct the system
bring out the facts, the powerful nexus of criminal elements
systematically eliminates them.
Therefore what is the
solution?

Those who are in the powerful system and have power but think that it
is wrongly used should now come out and be ready to face the wrath of
others. They have to assert that the system has to be changed in the interest of
one billion people of the nation."
16.

It was to meet the practical difficulties faced by the anti-corruption agencies

that the need of an independent organization like Lokayukt was keenly felt and as a
result the Legislative Assembly of the State of Madhya Pradesh enacted the Madhya
Pradesh Lokayukt and Up-Lokayukt Act, 1981, by which the institution of Lokayukt
was created in the State of Madhya Pradesh, which has been conferred with powers
and authority to check corruption, especially in the high echelons of the
administrative set up.

Lokayukt has always been either a former judge of the

Supreme Court or a former Chief Justice of a High Court, which ensures
independence in the manner of functioning.
17.

Every proceeding before the Hon'ble Lokayukt is quasi-judicial in nature and

section 11(2) of the Act embodies this legal position by providing that a proceeding
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before the Lokayukt would be deemed to be a judicial proceeding within the meaning of
sections 193 and 228 of the Indian Penal Code. In addition, Section 11(3) of the Act,
inter alia, provides that the Lokayukt shall be deemed to be a Court within the meaning
of the Contempt of Courts Act, 1971. Under the provisions of the aforesaid Act, it is the
duty of the Lokayukt to enquire into the complaints relating to an allegation. "Allegation"
is defined in section 2(b) of the Act as under:-

2(b)

"allegation" in relation to a public servant means any
affirmation that such public servant

(i)

has abused his position as such to obtain any gain or
favour to himself or to any other person or to cause undue
harm to any person;
(ii)
was actuated in the discharge of his functions as such
public servant by improper or corrupt motives;
(iii)
is guilty of corruption; or
(iv)
is in possession of pecuniary resources or property
disproportionate to his known sources of income and such
pecuniary resources or property is held by the public
servant personally or by any member of his family or by
some other person on his behalf.
Explanation: - For the purpose of this sub-clause "family" means husband,
wife, sons and unmarried daughters living jointly with him;
18.

Thus from the above, it is clear that the Hon'ble Lokayukt has jurisdiction to

enquire in respect of an allegation involving a public servant and as such any
enquiry conducted by the Hon'ble Lokayukt under the Act does not undermine the
prestige of the Legislative Assembly and, therefore, an action taken under the Act
cannot amount to a breach of privilege.
19.

In addition to the institution of Lokayukt, the State of Madhya Pradesh has

established Special Police Establishment under the provisions of the Madhya
Pradesh Special Police Establishment Act, 1947, for the purpose of eradication of
corruption by empowering it to investigate the offences punishable under the
provisions of the Prevention of Corruption Act and also some other offences related
to corruption as per the relevant government notifications. In order that the SPE is
able to function in a professional manner without being influenced by any
extraneous considerations, the superintendence of investigation by the SPE vests
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with the Lokayukt. The SPE has been dealing with the crime cases registered against
highly influential public servants, as would be evident from the following: After 1st
January 2004, (a) 9 criminal cases were registered against incumbent or former
Ministers, 3 I.A.S. Officers, 1 I.P.S. Officer and 1 Corporator; (b) challans were filed
against 6 incumbent or former Ministers, 1

Member of Parliament, 17

I.A.S.

Officers, 6 I.P.S. Officers, 3 I.F.S. Officers and 1 Corporator. One I.A.S. Officer has
been punished with two years' imprisonment and also fine by the Special Judge on
12.4.2007. (c) 1238 cases were received by the SPE in the month of December 2006
from the State Government in respect of financial irregularities committed by the
officers and employees of the Madhya Pradesh Khadi Gram Udyog Board, Bhopal in
the sanction of loans and in the performance of duty for recovery of the loan
amounts. As a result of the action taken by the SPE, about Rupees Two Crore have
been recovered towards the repayment of the loan amounts and 10 criminal cases
have been registered against some of the officers and employees of the Board.
(d) Further, action was initiated against 3 incumbent or former Ministers, 6 I.A.S.
Officers, 1 Mayor, 49 Corporators and 36 other very important public servants after
inquiries had been conducted by the Lokayukt Organization. Following table would
show that the number of cases disposed of by the Special Judges under the
Prevention of Corruption Act which had been instituted by the SPE as also the rate
of conviction has been steadily on the increase:
Year

Cases decided by
Special Court

Number of Cases
Convicted

Number of
Cases Acquitted

Rate of
Conviction

2002-03

74

34

40

45.9%

2003-04

115

51

64

44.3%

2004-05

154

62

92

40.2%
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20.

2005-06

176

96

80

54.5%

2006-07

255

169

86

66.2%

This is despite the fact that many important posts have been lying vacant in

the SPE for long periods. Following table would give an idea about this as on
01.10.2007:

Sanctioned Posts of Special Police Establishment &
Vacancy Position as on 01-10-2007
S.N.

POST

1

Director
General
Inspector
General

2

3

Deputy
Inspector
General

Sanctioned
Posts

Filled
up

1

Vacancy

1

-

Vacant From

-

1

-

1

Vacant from
08-08-2006
(Though literally the post has
been lying vacant from8-806, virtually it has been lying
vacant for about three years
from 12-2-2004, when it fell
vacant. Only for two short
spells from 5-5-2005 to 2211-2005 and from 4-3-2006
to 7-8-2006, two officers
were
appointed.
They
remained on leave for 150
days from 13-6-2005 to 2-72005, 22-8-2005 to 21-112005 and from 17-4-2006 to
29-4-2006, 10-7-2006 to 3-82006.Therefore, total working
of both these officers was
only 192 days including
casual leave. Undoubtedly
they could not have made any
contribution for the proper
working of the organization
and that must be the reason
that they quit the post after
short periods. This clearly
shows that even for these two
short periods unsatisfactory
persons were appointed).

2

1

1

Vacant from 05-09-07
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4
5

S.P.
Deputy
Director
Prosecution

7
1

7
-

1

6

Spl.
Public 8
Prosecutor

5

3

7

D.S.P.

26

14

12

8

Inspector

41

30

11

9

Sub Inspector

6

1

5

10

Head
Constable
Constable

26

24

2

109

98

11

Constable
Driver

14

10

04

11

12

-

Vacant from 30-9-07

Vacant from
25-2-06, 3-4-07, 13-407,
Vacant from
4-10-05, 28-11-05, 243-06, 13-4-06, 21-6-06,
11.11.06, 5-2-07, 8-2-07,
31-5-07,14-6-07, 14-607,30-9-07
Vacant from
31-12-05, 28-2-06, 3-406 , 3-4-06, 27-6-06, 47-06, 24-11-06, 15.3.07,
20-4-07, 24.7.07,27-9-07
Vacant from
20-11-05, 23-6-06, 297-06,
29-7-06,12-7-07
Vacant from
3-5-07, 31-7-07
Vacant from
23-7-05, 11-5-05, 315-06, 30-6-06, 14-8-06,
27-2-07,31-3-07,31-507,13-6-07,24-6-07,249-07
Vacant from
21-12-98, 9-6-04, 31-1205,
2-2-06,

(This table is updated every month on Lokayukt's Website)
21.

One of the main causes of the various posts lying vacant for long periods is

that the State Government is the appointing authority and the posts have to be filled
up from amongst the police officers working in the regular police force of the State.
When they are posted to the SPE, they find themselves financially worse. They have
no incentive to work in the SPE, even though the work in the SPE is more sedentary
and arduous than elsewhere. If they are found lacking in professional conduct, they
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may be taken to task by the Lokayukt. Their work is more closely scrutinized and
supervised while working in the SPE than elsewhere. Influential public servants
often try to wield influence over the officers of the SPE in order that the matters are
dealt with according to their wishes.

The officers of the SPE always have the

apprehension that they may be victimized when they go back to their parent cadre,
at the hands of the influential public servants who may be carrying their grudge for
long periods, simply because they had not succumbed to their wishes.
22.

In order that the Lokayukt and the SPE are able to play more effective role in

combating corruption, it is of paramount necessity that there exist conditions where
the officers do not find these institutions unattractive. So long as they work with
professional efficiency without being influenced by any extraneous considerations,
they should be insulated from extraneous influences in order that the menace of
corruption in high places is tackled effectively. To achieve this objective, cooperation
of all the authorities, namely, executive, legislature and judiciary is essential.
Cooperation of judiciary is essential because, it is the judiciary that decide the cases
which are placed for adjudication on completion of investigation.

In order that the

good work done by the SPE yields good results, it is necessary that the cases are
disposed of expeditiously. Furthermore, good judicial officers are needed to serve as
Legal Advisers in the Office of the Lokayukt to ensure qualitative work. It would
not be out of place to say that the Hon'ble Madhya Pradesh High Court has taken
effective steps in all respects, resulting in substantial increase in the disposal of cases
by the Special Judges and the conviction rate. This also indicates that quality of
investigation has improved and the quality of assistance, which is required to be
given by the SPE to the Special Judges, so that cases may not have to be adjourned
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for want of service of witnesses or the availability of the material exhibits, has
improved.
23.

It is in the very nature of things that there will always be people who will feel

aggrieved by the action taken by the Lokayukt or the SPE.

For redressal of such

grievances, law has provided remedies in the nature of SLP, Writ Petition, Appeal,
Revision and other types of applications before the court concerned. At present,
nearly 400 cases are pending before the Special Judges and 930 (Appeals, Revisions,
M.Cr.C and Others) before the Hon'ble High Court.

Others who may also be

aggrieved may also take resort of any such remedy.

Factual Position
24.

Whatever proceedings have been conducted in the Office of the Lokayukt

have been in performance of duty enjoined by law, non-performance of which
would amount to dereliction of duty.
E.R. 127/05
25.

An anonymous complaint (E.R. 127/05) was received in the office of the

Lokayukt on 21.06.2005 making allegations, summarized as below:-

(a)

That a road connecting the Assembly with Vallabh Bhawan
involving an expenditure of about rupees two crore was being
constructed without complying with the prescribed procedure,
without inviting tenders and on the basis of quotations with a
view to favour only one person and to obtain excessive
commission from him by the Superintending Engineers of the
Capital Project Administration; and
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(b)

In order to construct the road, one hundred live trees were got
cut without getting permission from the concerned department.

26.

During the enquiry, information was received from the Deputy Secretary,

Housing and Environment Department vide letter no F-7-2005/Battis dated
18.8.2005 to the effect that tenders had been invited and work had been allotted to
the lowest tenderer. It was further informed that only 12 trees had been cut and that
too after obtaining the requisite permission from the Municipal Corporation.
27.

In view of the information received, the matter was closed on 22.08.2005.

E.R. 122/06
28.

On 22.12.2006 a complaint was received from Shri P.N. Tiwari supported by

affidavit and various documents making allegations that works had been carried out
in the new Assembly building by the Capital Project Administration in gross
violation of the rules, without making budgetary provisions and committing
financial irregularities.

It was specifically mentioned that order had been issued to

the Administrator, Capital Project Administration by Shri A.P. Singh, Deputy
Secretary, Vidhan Sabha against rules and without making budget provision vide
order No 23039/fo-l-l-lq-/05 dated 19.10.2005 in respect of the following works:Name of works
(i)
(ii)
(iii)
(iv)

Amount in lakhs

Construction of 30 rooms in MLA Rest house
5.51
Block-2.
Construction of toilets in Block 1-3 of MLA Rest
25.48
House.
Construction of shops in MLA Rest house
5.98
premises.
Up-Gradation/construction of road from Mazar to
Gate No.5 of Vidhan Sabha (Old Jail).

(a) Construction of road from Mazar to Rotary
(b) Construction of road from Rotary to Jail Road
22.52
(v)
Construction of lounge for the Speaker and
13.23
Officers in Vidhan Sabha Hall.
6.80

108
(vi)
(vii)

(Viii)

(b)
(c)

29.

Construction of new reception zone (including
parking /road) for Vidhan Sabha.
Upgradation work of campus lights and electric
26.60
work in MLA Rest House premises.

Construction of road from Vidhan Sabha to
Secretariat (including development of
helipad and connected area) and proposed
upgradation and development work of
10.85
M.P. Pool/spraypond:
(a) Construction of new road from the
21.56
VIP entrance upto the proposed new gate.
12.00
Construction of road from present Char
Diwari to Rotary.
Construction of road from Rotary to
Secretariat.
Total sanctioned amount Rs. 204.53 lakh

It was further alleged that the officers had abused their powers by getting the

works carried out without making budgetary provisions and without getting
approval from the Finance Department in respect of the works specified at item
numbers (iv), (vi), (vii) and (viii) above.
30.

Following financial irregularities were also pinpointed:(i)

Though administrative approval was accorded by Shri A.P.
Singh, Deputy Secretary, Vidhan Sabha on 19.10.05 vide
order

No

23039/fo-l-l-lq-/05,

works

had

already

been

executed and inaugurated in the presence of the then Chief
Minister, Shri Babulal Gaur and the Speaker Vidhan Sabha
and other Ministers on 03.08.05. This smacks of collusion in
award and execution of contract as the proper procedure is to
first invite tenders and it is only after the acceptance of the
suitable tenders that work orders are to be issued.
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(ii)

Budgetary head of the Vidhan Sabha is 1555.

This head is

meant for maintenance and not for new construction, but the
administrative approval dated 19.10.05 was accorded by Shri
A.P. Singh, Deputy Secretary, Vidhan Sabha in respect of new
works of total value of Rs. 160.76 lakh.
(iii)

Works of the value of Rs. 160.76 lakh were carried out
without

any

budgetary

provision

and

also

without

the

approval of the Finance Department. Furthermore, a proposal
had been sent by the Capital Project Administration for
sanction of budget but the same was not approved by the
Finance

Department.

Even

then

the

works

were

got

executed.
(iv)

As per the approval dated 19.10.95, expenditure was to be
incurred from the main budgetary head 2217 which is the
head of Urban Development.

From that head construction

activities in the Vidhan Sabha premises could not be carried
out.
(v)

The Controller Buildings, Capital Project (Vidhan Sabha)
executed the works in collusion with the other officers and in
violation of the rules.

They have abused their powers to

regularise the irregular activities.

The works were got done

for personal benefit of some officers and payments were made
in violation of the rules.
31.

It is thus manifest that the second complaint, which was supported by

affidavit and a number of documents contained allegations substantially different
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from those that had been made in the earlier complaint. The subsequent complaint
was very comprehensive in contents and specific in quality.
32.

Vide letter no. 32/Ja.Pra.122/06 dated 4.1.2007 a copy of the complaint was

sent to the Principal Secretary, Madhya Pradesh Government, Housing and
Environment Department calling factual comments along with relevant documents.
33.

Comments were submitted by the Additional Secretary, M.P.

Government, Housing and Environment Department vide letter no.
1769/1380/07/cRrhl dated 15.05.07.

The comments, inter alia, stated

that Building Controller Division working under the Capital Project
Administration was transferred to the administrative control of the Vidhan
Sabha Secretariat vide order no. F/13-20/32/99 dated 17th July 2000 and
consequently Secretariat Vidhan Sabha is solely responsible for the
construction and maintenance works within the Vidhan Sabha premises.
34.

On examination of the comments received along with the supporting

documents, following discrepancies were revealed:(a)

Whereas the comments stated that budget provision had
been made for an amount of Rs. 204.53 lakh for the
purpose of special repairs and maintenance of old and new
Vidhan Sabha and MLA Rest House vide annexed document
no. 41 under demand no. 21, main head 2217, sub main
head 01, minor head 001, development head 1555 (3207).
No amounts were specified under those heads, sub heads
and minor heads which were related to new construction
works;
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(b)

Whereas the comments stated that work had got been
executed through tenders, tender documents had not been
annexed;

(c)

Whereas the comments stated that approval in respect of
nine works had been accorded by the Secretariat, Vidhan
Sabha on the request of the Controller Buildings on
21.3.05, it was not clear from the annexed letter dated
21.3.05 that administrative approval had been accorded;
and

(d)

Whereas the comments stated that amended sanction was
granted vide order dated 19.10.05, the letter dated
19.10.05 did not indicate that it amended administrative
sanction.

35.

Therefore, a request was made to the Principal Secretary, Housing and

Environment to submit all relevant records, tender documents, note-sheets,
administrative, technical and budgetary sanctions by 10.07.07 vide letter dated
26.6.07.
36.

It was again informed by the Under Secretary, Housing and

Environment vide letter no. 2544/1380/07/cRrhl dated 17.07.07 that
since the administrative sanctions were issued by the Secretariat Vidhan
Sabha, the note-sheets/records relating to such sanctions were not
available with the Housing and Environment Department.
37.

Therefore D.O. letters No. 1781,1782,1783/ER-122/06 dated 31.07.2007 were

sent to Principal Secretary, Housing and Environment Department, Administrator,
Capital Project Administration and the Deputy Secretary, Vidhan Sabha Secretariat
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to appear before the Hon'ble Lokayukt along with all relevant information/records
on 10.08.07.
38.

Before

the

date

fixed

for

appearance

to

produce

the

relevant

documents/information i.e., 10.08.2007, a letter was sent by Shri G.K. Rajpal, Deputy
Secretary, Vidhan Sabha Secretariat to the Under Secretary, Housing and
Environment Department making a reference to letter No. 1782 dated 31.07.2007 of
the Lokayukt Organization requiring the latter to send to the concerned officer of the
Lokayukt Organisation all records relating to technical sanction, tender approval,
budgetary provision and follow up action taken pursuant to such approvals
specifically stating that since the works relating to these activities were carried out
by the Capital Project Administration and their subordinate officers, there was no
question of such records being available in the Vidhan Sabha Secretariat. A copy of
this letter was sent to the Lokayukt Organisation for information and necessary
action vide endorsement No. 17671/Vis/Sa.Su/2007 dated 3.8.2007.
39.

The Principal Secretary, Housing and Environment Department sent D.O.

letter dated 09.08.2007 to the Principal Secretary, Vidhan Sabha making a reference
to letter No. 1783 dated 31.07.2007 of the Lokayukt Organization stating that since
Controller Buildings, Capital Project Administration was under the administrative
control of the Vidhan Sabha Secretariat, all records including administrative and
technical sanctions relating to construction and maintenance works carried out in
MLA Rest House and Vidhan Sabha premises were available with the Vidhan Sabha
Secretariat. He requested that the same should be made available directly to the
Lokayukt Office. A copy of this letter was sent to the Lokayukt Organisation for
information vide endorsement No. 2862/1380/07/Battis dated 9.8.2007.
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40.

On the date fixed for appearance i.e., 10.08.2007, Principal Secretary, Housing

and Environment appeared before the Hon'ble Lokayukt. He informed that since
the Controller Buildings of Capital Project Administration was working under the
administrative control of the Vidhan Sabha Secretariat since the year 2000, all
sanctions / approvals and records regarding construction and maintenance works
carried out in MLA Rest House and Vidhan Sabha premises were available in the
Vidhan Sabha Secretariat. On receiving this information, Principal Secretary, Vidhan
Sabha Secretariat was contacted on telephone by concerned Legal Advisor.

He

informed that the records relating to construction works were not with him and that
such type of work was looked after by the Secretary and the Deputy Secretary,
Vidhan Sabha. In this situation, Secretary and Deputy Secretary, Vidhan Sabha
Secretariat and Controller Buildings, Vidhan Sabha, Captial Project Administration
were summoned to give evidence and

produce all records/note-sheets of

administrative and technical sanctions and budgetary and tender approvals relating
to construction works carried out in MLA Rest House and Vidhan Sabha Premises in
the year 2005-06 on 24.08.2007. Summonses were issued as per the provisions of
section 11(1) of the Madhya Pradesh Lokayukt and Up-Lokayukt Act, 1981 read with
sections 61 and 244 of the Code of Criminal Procedure, 1973. Summonses were
received by the Deputy Secretary, Vidhan Sabha, Shri G.K. Rajpal and the Controller
Buildings, Shri Devendra Tiwari. Process Server of the Lokayukt Organisation tried
to serve summons on Shri Israni in his office. Process Server contacted Shri Harish
Kumar Shrivas, P.A. to Shri Israni. The P.A. took the summons to Shri Israni. After
coming back, he asked the Process Server to wait till 4.00 P.M. Later, the P.A. told
the Process Server to take permission of the Hon'ble Speaker to effect service of the
summons on the Secretary. As such summons was not served on Shri Israni.
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41.

Thereafter, D.O. letter No. 162/Pra.Sa./Vi.Sa./07 dated 14.8.2007 was

received from the Principal Secretary, Vidhan Sabha stating that as per the direction
of the Hon'ble Speaker, he was informing the Lokayukt Organization:
(a)

The Vidhan Sabha Secretariat was not aware as to the
complaint which was being enquired into;

(b)

All proceedings relating to invitation of tenders, technical
sanction, work orders and payment are conducted through
the Controller Buildings, Capital Project Administration and,
therefore, all records relating to these works should be
available with the Capital Project Administration, Housing
and Environment Department;

(c)

If, a copy of the complaint, which is being enquired into, is
made available to the Vidhan Sabha Secretariat, it would
be possible to make the position more clear. That was the
reason

why

the

Hon'ble

Speaker

had

not

granted

permission to the Deputy Secretary to appear in the Office
of the Lokayukt; and
(d)

Under the provisions of section 2(g)(ii) of the Lokayukt and
Up-Lokayukt Act, 1981, the Speaker, the Deputy Speaker
and Leader of Opposition are exempt from the jurisdiction
of the Lokayukt.

42.

Accordingly, copy of the complaint along with D.O. letter No. 2862 dated

9.8.07 of the Principal Secretary, Housing and Environment Department and a copy
of the order of the Government dated 17.7.2000 was made available to the Principal
Secretary, Vidhan Sabha Secretariat vide D.O. letter No. 2012/ER-122/06 dated
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16.8.07 by the Lokayukt Organization. Summons of Shri Israni was also sent along
with this letter with a request to serve it, which was later on served on him.
43.

Shri Israni sent letter No. 18591/Vi.Sa/Sa.Su/2007 dated 22.8.2007 to the

Lokayukt Organisation along with several documents and he appeared before the
Hon'ble Lokayukt on 24.8.2007 when his deposition was recorded. He stated that
note-sheet relating to administrative approval had been prepared which was in
possession of the Hon'ble Speaker. Accordingly, he was required to produce the
same by 7.9.2007.
44.

Vide letter No. 21@fo-l-@lfpo@fu-l-@07 dated 7.9.2007, Shri Israni

informed the Lokayukt Organisation that he had sought permission of the
Hon'ble Speaker to submit the note-sheet relating to the administrative
approval

in

respect

of

construction

works

before

the

Lokayukt

Organisation but the same was not available till then and as such it was
not possible to file it and it would be made available when the permission
would be accorded by the Hon'ble Speaker for that purpose.
45.

Thereafter some relevant information was called for from the Chief

Engineer, Public Works Department, Capital Project, Controller Buildings,
Vidhan Sabha, Capital Project Administration and Chief Engineer, Public
Works Department.

The same was received vide letter nos. 2521 &

2534/va.le.li dated 11.09.07, 2550 & 2551@o-ys-fy- dated 13.09.07 and
8199@lkekU;@yksdk;qDr@fofo/k@07 dated 18.09.07.
46.

Scrutiny note was prepared by the Legal Adviser, Mrs. Vibhawari Joshi, a

member of the Madhya Pradesh Higher Judicial Service on deputation to the
Lokayukt Organization with the assistance of the Technical Cell, with the approval
of the Lokayukt.

After thorough examination of the information and records
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received from the various authorities concerned, she prima facie found established
that :
(a)

contracts in respect of construction of roads and reception plaza and
renovation of toilets were awarded at rates higher than the prevailing
rates;

(b)

works were got executed even when there were no budget provisions.
Demand for budget had been made from the Finance Department but the
same had not been accepted;

(c)

new construction works of the value of Rs.173.54 lakh were got executed
from the maintenance head, which was not permissible, since the
maintenance head is meant for maintenance works and not for new works;

(d)

for new construction works of the value of Rs.173.54 lakh, administrative
approval and technical sanction had been accorded by the authorities, who
were not competent to do so;

(e)

works of Rs. 205.61 lakh were got executed without obtaining
administrative approval and technical sanction;

(f) records show that measurements of WBM work were recorded after the
Bitumen work (tarring) had been completed. Proper procedure is that first
the measurements of WBM work are recorded, thereafter Bitumen work is
executed and it is only thereafter measurements of Bitumen work are
recorded. Discrepancies in the recording of measurements create doubt;
(g) Rules provide that in the Notice Inviting Tenders (NIT), schedule of quantities
is annexed so that the tenderers may make proper assessment while
quoting rates, but in the present case, in the NIT for roads in Schedule-I,
quantities were not specified. So, it was difficult for the tenderers to make
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proper assessment while quoting rates.

This throws doubt on the

legitimacy of the process;
(h) (i) Road was to be constructed within the diameter of 300 meters. For this
small area, work was split up into five portions and four contractors were
engaged. Rules provide that for one road, there should be one estimate,
one technical sanction and one NIT. In the present case, five estimates
were prepared, five technical sanctions were granted, five tenders were
invited and four contractors were engaged. This throws doubt on the
legitimacy of the process;
(ii)

There are three processes involved in the construction of roads,
i.e., WBM, Bitumen and thermoplastic. As per the rules and
practice, for all the three processes, there should be one tender,
but in the present case, the work was split up into three portions
inasmuch work of WBM was given to two contractors, work of
Bitumen to one other and work of thermoplastic to still another;

(iii)

Cement concrete road was constructed for a small part of the
same road. For this small part of the road another separate NIT
was invited and work was awarded to a separate contractor ,i.e.,
the fifth contractor;

(i)

Secretary and Deputy Secretary of Vidhan Sabha Secretariat and
Administrator, Superintending Engineer and Controller Buildings of
Capital Project Administration in collusion with the contractors, in order
to give undue benefits to them by abusing their official position caused
loss of Rs. 12,62,016/- to Rs. 20,71,978/- to the Government.
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47.

The Legal Adviser recorded her opinion that this is a fit case to be sent to the

SPE for taking action in accordance with law. The Hon'ble Lokayukt agreed with the
note of the Legal Adviser and observed that this is a fit case to be dealt with further
by the SPE. The case was accordingly sent to the SPE.

48.

The SPE registered Crime Case No. 33/07 on 6.10.2007 against Shri

Bhagwan Dev Israni, Secretary Vidhan Sabha, Shri A.P. Singh, Deputy
Secretary

Vidhan

Sabha,

the

then

Administrator,

Superintendent

Engineer, Capital Project Administration and Contractors.
49.

50.

The case is pending investigation.
It would be significant to note that neither any complaint was received

against the Hon'ble Speaker nor any enquiry was conducted by the Lokayukt
Organisation against him nor was he named in the FIR.

Sd/Secretary
Lokayukt Karyalaya
Bhopal.

